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PREFACE. 



Every person who has had practical experience as a 
lawyer, divides his professional knowledge into two 
distinct heads, namely: — ^first, his habitual knowledge — 
that knowledge of the rules of law which is laid up in 
his memory, so that whenever he has reason to apply 
those rules thfey are accurately recalled without external 
aid; and secondly, his knowledge of the storehouses, so 
to speak, where he can get the actual knowledge of any 
branch of law of which he is imcertain. Now of store- 
houses of law we have an ample supply. Putting aside 
the various digests, no works could well be more com- 
plete and detailed than Mr. Dart's Book on Vendors 
and Purchasers, Mr. Jarman's on Wills, Mr. Chitty's 
on Contracts, Mr. Addison's on Torts, Mr. Justice 
lindley's on Partnership, and last, but far from least, 
Mr. Lewin's Model Treatise on Trusts. Again, we have 
smaller but singularly complete summaries of case law 
in Mr. Eoscoe's Nisi Prius Evidence, and Mr. Watson's 
excellent Compendium of Equity, a book which ought 
to be in the hands of every practical lawyer. 

But although the law libraries are rich in great 
works of reference, such as those above referred to, 
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they are comparatively poor in manuals giving a syste- 
matic view of those principks of the law — ^the oases in 
"the wilderness of single instances" — ^with which every 
lawyer ought to be mentally furnished. 

As has been well said by our most eminent living 
jurist (a), "it becomes obvious, that if a lawyer is to 
have anything better than a familiarity with indexes, 
he must gain his knowledge in some other way than 
from existing books on the subject. No doubt such 
knowledge is to be gained. Experience gives by 
degrees, in favourable cases, a comprehensive acquain- 
tance with the principles of the law with which a 
practitioner is conversant. Se gets to see that it is 
shorter and simpler than it looks, and to imderstand that 
the innumerable cases which at first sight appear to 
constitute the law, are reaUy no more than illustrations 
of a comparatively small number of principles." 

The want above indicated has been of late years 
somewhat met by the publication of such works as 
Sir Fitzjames Stephens' Digests of Evidence and the 
Criminal Law, Mr, Vaughan Hawkins' handy treatise 
on Wills, Mr. Farwell's work on Powers, and Mr. Pol- 
lock's on Partnership; the writers of which have with 
success and abiliiy presented to their readers the prin^ 
ciples of those several branches of the law in a distract 
and accurate manner. 

(a) Sir Fitzjames Stephens, Dig. Eyidence, VI. 
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It has been my endeavour in this volume to perform 
in a humble way the same task in relation to the Law 
of Private Trusts. Every student has now-a-days to 
show himself acquainted with the subject, and has to 
depend upon those manuals of general equity, which 
are necessarily very elementary, and do not appear to 
me to draw a sufficient distinction between principle 
and illustration. 



Again, the law of Trusts is the one branch of Equity, 
of the principles of which a solicitor ought to have an 
habitual and accurate knowledge ; for not only is he 
continually called upon to give off-hand advice to trus- 
tees, but he is frequently a trustee himself. So far as 
I know, there is no work of moderate size which wfll 
give him an accurate knowledge of the principles which 
ought to guide him ; and I fancy, that in the heat and 
worry of general practice but few have the time or the 
inclination to study (not merely read) a large volume 
on this one of the many branches of law upon which 
they have to advise their clients. A person of ordinary 
industry and capacity may easily learn the 76 Articles 
of this Work, and may, without great effort, remember 
the main facts of such of the illustrative cases as aro 
what may be called " leading ;" and when he has done 
so I feel no doubt that he wiU possess such a knowledge 
of the principles upon which the court acts with regard 
to Private Trusts, as will enable him to answer without 
hesitation all such questions as occur in the every-day 
experience of a general practitioner. 
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With regard to the typography I would mention that 
the words printed in heavy type (or clarendon) are those 
which are the key to the nature of the example in which 
they occur, so that by casting the eye over a page in 
search of an example, it may by this means be readily 
found. 

AETHUE UNDEEHILL. 
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OF THE LAW BELATINa TO 



PEIVATE TRUSTS. 



Art. 1. — Definitions. 

In this manual, the following terms are used with the 
meanings assigned to them in the subsequent para- 
graphs, namely:— 
A trust means an obligation under which some person 
is bound, or has bound himself, to deal with the 
beneficial interest in real or personal property 
which is vested in him, in a particular manner and 
for a particular purpose, either whoUy in favour of 
another or others, or partially in favour of another 
or others conjointly with himself {a). 



^a) I can cite no authority for 
this definition. Mr. Lewin adopts 
Lord Coke's definition of a use, 
namely, ''A confidence reposed 
in some other, not issuing out of 
the land, but as a thmg col- 
lateral, annexed in privity to the 
estate of the land, for which 
cestui que trust has no remedy 
but by subpoena in chancery.'' 
Co. Lit. 272 b. This definition 
would seem to be applicable to 
real estate only, and certainly 
not to trusts of choses in action, 
the equities attaching to which 

ir.T. 



are,generaUyspeakmg,notmerely 
collateral. The expression **some 
other," is also apt to mislead, 
and to convey the impression 
that the trustee must be some 
other than either the settlor or 
the cestui que trust, whereas, as 
will be seen further on, such an 
impression would be incorrect. 
Then, so far as the remedy is 
concerned, the definition is obso- 
lete. Tlie Court of Chancery no 
longer exists, and all branches of 
the High Court take cognizance 
of equitable rights, although the 
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The settlor means the person who, either actually or 
by construction of law, creates die trust. 

The trustee means the person upon whom the obliga- 
tion rests, either by declaration of the settlor or 
by construction of law. 

The cestui que trust means the person in whose favour 
the trustee is to deal with the beneficial interest in 
the trust property. 

The trust property means the real or personal property 
which is the subject of the trust. 

Legal estate means the estate or interest of any person 
which was originally the only estate or interest 
recognized by the courts of law, and which is even 
now, as between the owner of it and third parties, 
the estate primS. facie recognized by the courts, and 
is held by virtue of the provisions of the general 
law, and not by virtue of any doctrine of judicial 
equity. 

Equitable estate means the beneficial interest unac- 
companied by the legal estate, which interest was 
originally recognized by courts of equity only, and 
enforced by attachment of the person oi the owner 
of the legal estate, and which although now re- 
cognized by all courts, depends for its validity 
ijpon the doctrines of judicial equity, and not upon 
compliance with the provisions of the general 
law (6). 



Chancery Division is the proper 
branch in which to enforce ex- 
press trusts. Mr. Spence's defi- 
nition, which is adopted by 3£r. 
SneU and Mr. Josiah Smith, is, 
with great respect for those three 
eminent writ^, a definition of 
the estate or interest of a cestui 
que trust, and not a definition of 
a trust at aU. Their definition is, 
that ** a trust is a beneficial inte- 
rest in, or a beneficial ownership 
of, real or personal property,unat- 
tendedwith the possessoiyor legal 
ownership thereof.'' 2 Sp. 876. 



{b) The above definitions of 
legal and equitable estate are 
probably open to criticism, but 
now that courts of law and 
equity are united into one High 
Court of Justice, it is no easy 
task to define the meaning of the 
terms leffal and equitable, inas- 
much as the law is now extended 
by the addition of what was for- 
merly known as judicial equity. 
Still, as was said by Lord S^- 
bome, *^lt trusts are to continue, 
there must be a distinction be- 
tween what we call a legal and 



jyEFunnosB, 
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In lelation to the duties of the trustee, trusts are 
diyisible into two classes. 

a. A bare or simple trust means a trust reposed 
in a trustee to whose office no duties were originally 
attached, or who, although such duties were origi- 
nally attached to his office, would, on the requisition 
of ms cestuis que trust, be compellable in equity to 
convey the estate to them or by their direction (c). 
/S. A special trust means a trust in which tn 
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machineiy of a trustee (d) is introduced for the 
execution of some purpose particularly pointed out 
by the settlor, and the trustee is not, as in the case 
of a simple trust, a mere passive depository of the 
estate, but is called upon to exert himself actively 
in the execution of the settlor's intention (e). 

A bare trustee is the trustee of a simple trust, with no 



an equitable estate. The legal 
estate is in the person who holds 
the property lor another; the 
equitable estate is in theperson 
beneficially interested. Tne dis- 
tinction between law and equity 
is, within certain limits, real and 
natural, and it would be a mis- 
taJce to suppose that what is real 
and natural ought to be disre- 
garded, although under our pre- 
sent system it is often pushed 
beyond these limits." Hans. N. 
S., vol. 214, p. 339. The legal 
estate, therefore, still subsists; 
and although I have heard it 
doubted by oonveyanoers of abil- 
ity, whether it is necessary for a 
purchaser to get in a legal estate 
vested in a bare trustee, on the 
ground that the equitable estate 
is now recognized by all the 
branches of the High Court, and 
that therefore the equitable owner 
can never be hsurassed vexa- 
tiously by the mere dry legal 
owner, yet I conceive that wis 
opinion cannot be supported, for, 
as Mr. Lewin says, ''A trust is 
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not part of the land, but an inci- 
dent made to accompany it ;" in 
short, it is not binding on the 
land, but is merely annexed in 
privity to the person ; and to 
entitle a cestui que trust to relief 
in equity, he must not only show 
the creation and continuance of 
the trust, but also that the pre- 
sent owner of the legal estate is 
pertofkiUy pHvy to the equity. The 
protective efficacy of the legal 
estate is, therefore, it is appre- 
hended, still very considersible. 
And see sect. 48 of Land Trans- 
fer Act, 1876, repealing sect. 7 
of Vendor and Purchaser Act, 
1874. 

(e) This is taken from the de- 
finition of '^a bare trustee," 
adopted by Hall, V.-C, in Chris- 
tie V. Ovinfftottf L. B., 1 Ch. Div. 
279. 

(d) The convenience of having 
some distinctive term by which 
to designate a trustee who has 
duties to perform must be my 
excuse for mventing this term. 

{e) Lewin, 18. 
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duty to perform, except to convey to the cestuis 
que trust. 
An executiYe trustee is the trustee appointed to cany 

out a special trust. 
In relation to their inception, trusts are divisible into 
two classes (/). 

a. A declared or express trust means a trust 
created by words either espTeBsLj or impliedly 
evincing an intention to create a trust in respect 
of certain property, for a particular purpose. 

/3. A constructlYe trust means a trust which is 
not created by any words either expressly or im- 
pliedly evincing a direct intention to create a trust, 
but by the construction of equity, in order to satisfy 
the demands of justice {g). 
In relation to their construction and enforcement, 
trusts ore divisible into two classes. 

a. An executed trust means a trust in which 
the limitations of the estate of the trustee and the 
cestuis que trust are perfected and declared by the 
settlor (A). 

p. An executory trust means a trust in which 
the limitations of the estate of the trustee or of the 
cestui que trust are not perfected and declared by 
the settlor, but only certain instructions or heads 
of settlement declared by him, from which the 
trustee is subsequently to model, perfect and de- 
clare the trust {i). 
A trust based upon value means a trust created by 



(/) This classification seems 
to me to be preferable to that 
usually adopted of express, im- 
plied, and constructive trusts. 
Independently of the fact that it 
is generally immaterial by what 
name you call a trust, I have 
ventured to disregard the usual 
classification, because implied 
trusts, properly so called, are in 
reality constructive trusts, and 
implied trusts, loosely so called 
(as, for instance, trusts created 



by precatory words), are in real- 
ity declared trusts. 

(g) Smith's Eq. Man. 11th ed. 
178. 

(h) See Stanley v. Zennardy 1 
Eden, 95. 

(i) See Austen v. Taylor^ 1 
Eden, 366; Lord Olenorchy v. 
BowilUy For. 3; and Stanley v. 
Zennardy sup.; and see per Cairns, 
L. C, in Sackville West v. Holmes- 
dak, L. B., 4 H. L. 643. 
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the BetUoTy upon sach consideration as would sup- 
port a contract at law. 

Illust. — 1. A trust of leasehold property to which lia- 
bilities are attached is always based upon value, inasmuch 
as the cestui que trust thereby takes upon himself the 
primaiy discharge of those liabilities {k). 

2. Where there are mutual promises, each is a valuable 
consideration for the other. Thus it is settled, that if 
husband and wife, each of them having interests, no matter 
how much, or of what degree or of what quality, come to 
an agreement which is afterwards embodied in a settle- 
ment, that is a bargain between husband and wife, which 
is not a transaction without valuable consideration {f), 

A voluntary trust means a trust created by the 
settlor either ex meri motu or in consideration of a 
mere moral obligation or natural love and affec- 
tion {m)j or a tri^ made to take effect by way of 
remainder, after satisfaction of a trust based upon 
value and not coming within the scope of the con- 
tract {n) upon which the latter was founded. 

Illust. — 1. In general, in a marriage settlement by an 
intended husband, where there are the usual life estates to 
himself and wife with remainder to the issue and in 
default of issue to the settlor's next of kin, the latter 
limitation is voluntary, because it cannot be presumed that 
the benefit of the husband's next of kin out of his property 
was within the scope of the bargain for the settlement 
made between him and the wife (o). 



{k)Friee v. Jenkins, L. R., 6 
Ch. Div. 619. 

(Q Teasdale v. JBraithwaite, L. 
B., 4 Ch. Div. 90 ; aff., L. R., 6 
Cai. Div. 630 ; Jte Foster ^ Lister, 
L. R., 6 Ch. Div. 87. 

(m) ^ee Eastwood Y.Kenyon, 11 
A. & E. 447 ; Beaumont v. Beeve, 
8 Q. B. 483 ; Tweddle v. Atkin- 
son, 1 B. & S. 393 ; Jeffry v. Jef- 
fry, 1 Or. & Ph. 138 ; and Moore 



V. Crofton, 3 J. & Lat. 43. 

(«) Osgood V. Strode, 2 P. "W. 
245 (overraling Jenkins v. Kemesh, 
2 P. W. 262, and Hale v. Zambey 
2 Ed. 292) ; Johnson v. Zegard, 3 
Mad. 283, and T. & R. 66, 281 ; 
Staekpoole v. Staekpoole, 4 Dr. & 
War. 320; Smith v. Cherril, L. 
R., 4 Eq. 390 ; WoUasUm v. Tribe, 
L. R., 9 Eq. 44. 

(o) See Dart, V. & P. 894. 
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2. But where the presumptioii can naturally arise that 
the ultimate Hmitation was part of the marriage bargain, 
it is apprehended (in spite of some authorities to the 
contrary (p) ) that it is not then voluntary. Thus, in 
Clarke v. Wright (q), Blackburn, J., said, "It seems to me, 
that though in general it may be supposed that on a 
marriage treaiy, after the interest of the intended husband 
and wife and the issue of the marriage is provided for, the 
remainder of the estate is left to be disposed of as the 
party to whom that would revert pleases ; yet that when 
we find the interests of the husband, wife, and issue so 
much affected by the settlement, we must take it that it 
was agreed by all parties, as part of the marriage bargain, 
that the estate should be thus settled — ^that the wife 
agreed to marry the husband on the terms that this 
settlement should be thus made. If this b6 so, the 
question comes to be, if a limitation in favour of a third 
person, not merely inserted in the marriage settlement, but 
appearing from its nature to have been made one of the terms 
of the marriage bargain^ is to be considered voluntary, or is 
to be considered as made for the valuable consideration of 
marriage ? In my opinion the case would have been the 
same if the plaintiff had been some distant relation of the 
wife's first husband, or even a stranger in blood. The 
husband got the enjoyment of some part of the wife's 
property, which he could not have had if the marriage had 
not taken place. He may have got this on cheaper terms ; 
he may have been allowed to take a larger portion of her 
personal estate than he would have been permitted to take 
if this settlement had not been made; or he may have been 
allowed to keep free a greater portion of his own property 
than he would otherwise have done, and in consideration 
of these substantial benefits to himself he may have 
become a party to a contract for this limitation 

. ip) JFoUaston v. Tribe, L. E., L. R., 4 Eq. 390. 

9 Eq. 44 ; Johnson v. Legard, T. (q) 30 L. J., Ex. (Ex. Ch.) 

& R. 66, 281 ; Smith v. Chetril, 116, and 6 H. & N. 849. 
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It seems to me, that as on eyerj marriage settlement there 
are reciprocal considerations between husband and wife, 
we ought not to hold a limitation, which is not merely 
included in the marriage settlement, but appears from its 
nature to have been really one of the terms of the marriage 
bargain, to be voluntary." 

3. And so where a widow or widower on a second 
marriage makes provision for the children of a first 
marriage, as well as for those of the second marriage, it is 
presumed to be within the scope and object of the marriage 
bargain, and therefore based upon value (r). 

4. And so generally, it is laid down by Mr. Dart (a), in 
a passage approved of by the present Lord Blackburn and 
the late Mr. Justice Willes (t), that where the limitations 
over are in favour of the collateral relatives, not of the 
settlor but of the other party, the settlement may be 
considered prima facie evidence of such other party having 
stipulated for their insertion. And so where on a settle- 
ment of an intended wife's estate, the limitations over are 
in favour of her own collateral relatives, in derogation of 
the husband's marital rights. But where in other cases 
the limitations over are in favour of the collateral relatives 
of the settlor, such presumption cannot so readUy arise; 
but it might be proved that the other parties stipulated 
for their insertion. If such a stipulation cannot be pre- 
sumed or proved, the limitations over must, it is conceived, 
be considered voluntary. 

A breach of trust means any act or neglect on the 
part of a trustee, which is not authorized or excused, 
either by the settlement or by the doctrines of 
judicial equity. 



(r) Newstead v. Searles, 1 Atk. Div. 144. 
266 ; Ithell v. Beaney 1 Ves. Sen. (s) Dart's V. & P. 894. 

216; Gale v. Gale, L. R., 6 Ch. (t) Clarke v. JFriffht, tup. 
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SUB-DIVISION I. 
Introduction. 



Art. 2. — Analysis of a declared Trust, 

Where a person has used language from which it can 
be gathered that he intended to create a trust {a), and 
such intention is not negatived by the surrounding 
circumstances ((), and the settlor has done such things 
as are necessary in equity to bind himself not to recede 
from that intention {c)y and the trust property is of such 
a nature as to be legedly capable of being settled {d)^ 
and the object of the trust is lawful {e)y and the settlor 
has complied with the provisions of the law as to 
evidence (/), a good and valid declaration of trust has 
(prim^ facie) been made. But a trust prim& facie 
valid, may yet be impeachable from incapacity of the 
settlor (^), or of the cestui que trust (^), or from some 
mistake or fraud attendant upon its creation (t) ; or 
again it may be valid as between the parties, and yet 
invalid as against the settlor's creditors {k)^ trustee in 
bankruptcy (/), or as against subsequent purchasers (m) ; 
and lastly, the circumstances under which the trust was 
created, may be such as to necessitate a very ^liberal 
construction being given to the language in which it 
was declared, so as to ^ve effect to the manifest 
intentions of the settlor {rlS. In the following articles, 
these several matters will be treated of separately, and 
in the order in which they have been above referred to. 

la) Art. 3. (/) Art. 9. (k) Art. 13. 

(b) Art. 4. {si) Art. 10. (t) Art. U. 

(e) Art». 5, 6. (h) Art. 11. (m) Art. 15. 

(d) Art. 7. (i) Art. 12. (n) Art. 16. 
((f) Art. 8. 
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SUB-DIVISION n. 
The Cseation of declased Tkusis. 



Abt. 3. — Language declaratory of a Trust 

No technical expressioiis are necessaiy in order to 
raise a trust {a) ; any will suffice, from which it is 
clear that the settlor intended to create a trust, or 
to confer a benefit best carried out by means of a 
trusty provided that the objects, the property, and 
the way it shall go, are clearly pointed out {h). 
And subject to this proTiso, the following prin- 
ciples are of importance in construing a settlor^s 
intentions : — 

a. Words of confidence, direction, subjection {c), 
or proviso ((Q, in general raise a trust ; 

^. Wbere a settlor empowers a person to dis- 
pose of property in favour of another in a par- 
ticular event (e), or among a class, or some of a 
class, and there is no gift over in default of ap- 
pointment, a general intention to benefit such 
individual or class will be presumed-and the power 
will be construed as a trust (/). 

y. When property is given to one, who is by 
the donor recommended or requested to dispose of 
it in favour of another, these words create a trust. 
Subject to this, that if the donee was to have a 

(a) DippU Y. Carles, 11 Ha. {e) See TweeddU y. Tioeedale, 

184 ; Coxy. Tage, 10 Ha. 163. L. B., 7 Gh. Biy. 633; Wheder 

(d) Knight y. Knight, 3 B. 148. y. JFamer, 1 S. & S. 304. 

{e) Wright v. WUkin, 2 B. & S. f/) Burrmigh y. PAifaw, 5 My. 

232. & C. 72; Greivutm y. Kirtopp, 2 

Id) Cox Y. Page, aup. Ke. 653; Brown y. Higgt, 4 Yes. 

708. 
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disoretion, or if there are expressions in the settle- 
ment inconsistent with the words being imperative, 
or if they were merely explanatory of the donor's 
motive, or words of mere expectation, or if it is 
otherwise collected, that they were not intended to 
be imperative, no trust will be created {g). 

Illttst. — 1. A. gives property to B., and directs "him to 
apply it for the benefit of C; B. is held to be a mere 
trustee for C. (A). 

2. If an estate be given to A., he paying the testator's 
debts within twelve months from the testator's death, the 
words of subjection or condition are not construed to 
impose a legal forfeiture on breach, but are viewed as 
declaratoiy of trusts («). Where, however, the words are 
merely dedaratoiy of a legal obligation which would 
attach in their absence, they do not, it is apprehended, 
raise any trust. For instance, if a house be devised to A. 
for life, "he keeping the same in repair," no trust is 
created, for it is merely an informal affirmation of the 
common law obligation not to suffer permissive waste {k). 

3. If a testator direct his realty to be sold, or charge it 
with debts and legacies (Z), or a particular legacy (m), the 
legal estate may descend to the heir, or it may descend 
to the devisee ; but the court will view the direction as a 
declaration of trust, and will force the legal owner to carry 
it into execution (n). 

4. The leading illustration of the class of cases coming 
imder the principle contained in Sub-article 3 is Burrotigh 
V. Philcox (o). There a testator directed that certain stock 
should stand in his name, and certain real estates remain 

(g) See per Lord Lasgdale, (k) King ham y. Zee, 15 Sim. 

M. B., in Knight y. Knight, gup., 396 ; 11 Jur. 4. 

and Harding y. Glgn, 1 At. 469. (l) Pitt y. Felham, 2 Ereem. 

Ih) White y. Briggs, 2 Ph. 683. 134 ; Cook y. Fountain, 3 Sw. 

(i) Wright y. Wilkin, 2 B. & 592. 

S. 232 ; Jte Skinglg, 2 M. & G. (m) Wigg y. Wigg, 1 Atk. 382. 

224 ; Gregg y. Coatee, 23 B. 33. In) Lewin, 123. . 

- (o) 6 My. & 0. 72. 
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imalienated, ''until the following contingenGies are com- 
pleted." He then proceeded to give life estates to his 
children with remainder to their issue, and declared that 
if his children shonld both die without issue, the properties 
should be disposed of as after mentioned, — ^namely, the 
survivor of his children should have power to dispose by 
will of the said real and personal estate amongst the tes- 
tator's nephews and nieces, or their children, either all to 
one of them, or to as many of them as his, the testator's, 
surviving child should think proper. It was held that a 
trust was created in favour of the testator's nephews and 
nieces, and their children, subject only to a power of selec- 
tion and distribution; Lord Cottenham saying, "Where 
there appears a general intention in favour of a class, and 
a particular intention in favour of individuals of a class to 
be selected by another person, and the particular intention 
fails from that selection not being made, the court will 
carry into effect the general intention in favour of the 
class." 

5. And so where a testator gave personally to his widow 
for life, and to be at her disposal by her wiU, "therewith 
to apply part for charity, the remainder to be at her 
disposal among my relations, in such proportions as she 
may be pleased to direct," and the widow died without so 
disposing of the properly, it was held that half the pro- 
perty was in trust for charitable purposes, and the residue 
for the testator's relatives, according to the Statutes of 
Distribution ( j») . 

6. A testator gives his trustees power, if his daughter 
marries with their consent, to appoint part of her fortune, 
on her death, to her husband. This power is equivalent 
to a trust in favour of a husband who marries the daughter 
with the trustees' consent (q). 

{p) Salisbury v. Denton^ 3 K. (q) Tweedale v. Tweedale, L. R., 

& J. 629 ; little v. 2feil, 10 W. 7 Ch. Div. 633. 
B. 692; GoughY.BuU^ 16 Sim. 46. 
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7. A testator bequeaths property to A., and states, either 
that he ''hopes and doubts not" (r), ''entreats*' («), "re- 
oommends*' (^)y "desires" («), "requests*' (v), or "well 
knows** {w), that it will be applied for the benefit of B. 
In such case a trust would be created in favour of B., 
unless the property, or the mode of its application for B.'s 
benefit, were ambiguously or insufficiently stated, or unless 
a discretion were given to A. whether he should or should 
not apply it for B.'s benefit, or unless it were expressed to 
be given to A. "absolutely," or accompanied by words to 
that effect. 

8. But where there are other inconsistent expressions, 
the precatory words will not be construed as imperative. 
Thus in Oreen v. Marsden (a;), a testator gave certain 
shares of freehold and leasehold houses to his wife for 
her sole use and henefiiy begging and requesting that at her 
death she would give and bequeath the same in such 
shares as she should think proper, and unto such members 
of her own f acoily as she should think most deserving of 
the same. He also gave her all his moneys in the funds, 
and all the money he might be entitled to, for her sole use 
and benefit (y), begging and requesting that at her death 
she would give and bequeath what should he remaining, in 
such shares as she should think proper, imto such members 
of her own and his f acoily that she should think most de- 
serving. It was held, that both as to the freeholds and 
leaseholds, and also the money, there was no trust created, 

(r) Faul V. Compton, 8 Ves. R., 6 Ch. Div. 225. 
380. (x) 1 Dr. 646 ; and see Cole y. 

(a) Prevost v. Clark^ 2 Mad. Hawesy L. B., 4 Ch. Div. 238. 
458. iy) Seeei.lBo]ifeCulloehY,MeOul» 

(t) TibbiU V. Tibbits, 19 Vee. heh, 11 W. R. 504; Johnston y. 

656. RowUmdsy 2 De Gex & S. 356 ; 

(w) Birch v. Wade, 3 V. & B. Meredith v. Heneage, 1 Sim. 642 ; 

198. Wood V. Cox, 2 M. & 0. 684; 

(v) Foley v. Bany, 2 M. & K. Webb v. Wools, 2 Sim., N. S. 

138. 267; Abraham v. Abraham, 1 

{w) Brigga v. Benny, 3 M. & G. Russ. 509 ; Beeves y. Baker, 18 B. 

646 ; but see Stead y. Mellor, L. 373. 
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but the wife took absolutely. The Vice-ChanoeUor said : 
** He gives it her for her sole use ; that does not mean her 
separate use in the technical sense, but it means that she 
should have the absolute use and enjoyment, — ^that the 
property should be for the benefit of her, and of no other 
person than her. ... In the bequest of the specific por- 
tion, he uses the words '^ which shall be remaining at her 
death." What does that mean? What he means is this, — 
the widow is to have it for her own sole use and benefit, 
that she may do as she pleases with it, that she may sp^id 
it, or give it away, or bequeath it; but he expresses his 
wish, not imperatively y but desiring that she may know his 
wish, as to what she should do with what remains." 

9. The case of Lechmere v. Lavie (z) exemplifies the last 
clause of the article now under consideration as regards 
the words being merely expectant, and also the rules as 
to certainty in the property. There a testatrix said in her 
will: "I hope none of my children wiU accuse me of par- 
tiality in having left the lai^est share of my property to 
my two eldest daughters, my sole motive for which is to 
enable them to keep house so long as they remain single ; 
but in case of their marrying, I have divided it amongst 
all my children. K they die single, of course they will leave 
what they have amongst their brothers and sisters^ or their 
children^ The eldest of the two daughters died leaving 
all her property to the second. The second died leaving 
her property otherwise than in accordance with her mother's 
wiU. Upon this state of facts, Sir J. Leach, M. E., said : 
"I consider the words of this codicil as words expressing 
the expectation of the testatrix, but not as words of recom- 
mendationf or as intended to create an obligation upon the 
two eldest daughters. The words apply, not simply to the 
property given by the testatrix, but to all property which 
the daughters might happen to possess at their deaths, 

{z) 2 M. & K. 197. 
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leaying what she gives by her will at their disposition 
dimng their lives, and extending to property which might 
never have belonged to her, and wanting altogether certainty 
of amount, ^^ 

10. So in the leading case of Knight v. Knight (a), the 
words were: "I trust to the liberality of my successors 
to reward any others of my old servants and tenants 
according to their deserts, and to their justice in continuing 
the estates in the male succession, according to the will 
of the founder of the family, my grandfather." Lord 
Langdale, M. E., held, that these words were not sufficiently 
imperatiye, and that the subject intended to be affected, 
and the interests intended to be enjoyed by the objects, 
were not sufEdently de&ied to create trusts, either in 
favour of the servants and tenants or of the male line (5). 

11. In McCormick v. Grogan (c), C. made a will leaving 
the whole of his properly to G., whom he also appointed 
his executor. When about to die, C. sent for G., and in a 
private interview told him of the will, and on G.'s asMng 
whether that was right, said he would not have it otherwise. 
C. then told G. where the will was to be found, and that 
with it would be found a letter. This was all that was 
known to have passed between the parties. The letter 
named a great many persons to whom C. wished sums of 
money to be given, and annuities to be paid, but it 
contained several expressions as to G. carrying into effect 
the intentions of the testator as he '' might think best,*' 
and also this sentence, "I do not wish you to act strictly 
on the foregoing instructions, but leave it entirely to your 
own good judgment to do as you think I would if living, 
and as the parties are deserving ; and as it is not my wish 

{a) 3 B. 148 ; and see also well, 9 Sim. 319 ; Winch y. Brut^ 

Stead V. MelloTy L. B., 6 Ch. Div. ton, 14 Sim. 379 ; Fox v. Fox, 27 

225. B. 301 ; Pahner v. Simmonds, 2 Dr. 

(b) For instances of trusts held 221; Cowman y. Harrison, 10 Ha. 

void for uncertainty as to the 234. 

property, see Bardswell y. Bards^ (o) L. B., 4 H. L. 82. 
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that you should say anything about this document, there 
cannot be any fault found with you by any of the parties, 
should you not act in strict accordance with it." G. paid 
the money to some of the persons mentioned in the letter, 
but not to others, who accordingly sued him; but it was 
held that there was no trust created binding on G. 

12. A legacy is given to a father " the better to enable 
him to bring up his children." No trust is thereby 
created, for such words are not imperative, but only 
explanatory of the donor's motive (d). But where, on the 
other hand, there is a bequest of income to A., ** that he may 
use it for the benefit of himseK, and the maintenance and 
education of his children," it has been held that a trust 
was intended to be imposed upon A. to Tnaintain and 
educate his children (e). It is, however, apprehended, that 
the courts would not in these days hold that such words 
constitute a trust, as the current of modem decisions tends 
against construing mere precatory words as imperative (/). 

Obs. — ^In order to obviate any confusion in the reader's 
mind, I think it well at this place to draw his attention to 
the fact that he must carefully distinguish between cases 
in which (as in the foregoing) it has been held that the 
precatoiy words are not imperative, and raise no trusts at 
all, and cases in which the words actually used, or the 
Burroimding circumstances, make it clear that although 
the donor has not sufEciently specified the property, the 
objects and the way it shall go, yet he never meant the 
donee to take the entire beneficial interest. In such cases, 
which are treated of in Division II., a constructive trust 
is created in favour of the donor or his representatives. 

{d) Broum v. Casamajor, 4 Ves. Castle v. Castle, 1 De G. & J. 

498. 352. 

{e) Woods V. Woods, 1 M. & 0. (/) See Lanibe v. Eames, L. R., 

401 ; Crockett v. Crockett, 2 Ph. 6 Oh. 597; see also Wilson v. BeU, 

553 ; and see Bird y. Maybery, 33 L. B., 4 Ch. 581, and Swtchin^ 

B. 351; Eora v. JZiwa, 33 B. 88; son v. Tennant, W. N. 1878, p. 

110. 
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Cases of 'precatory words, must also be carefully dis- 
tinguislied from those constructive trusts whicli arise out 
of the fraud of those to whom a settlor communicates a 
disposition which he has formally made in their favour, 
but at the same time tells them that he has a purpose to 
answer, which he has not expressed in the formal instrument, 
but which he depends upon them to carry into effect, and 
to whichf they assent. 

Art. 4. — Of illusory Trusts. 

"Where persons are, by the form of the settlement, 
apparently cestuis que trust, but the object of the 
settlor, as gathered from the whole settlement, does 
not appear to have been to make the settlement for 
their benefit, they will not in general be considered 
as cestuis que trust, and cannot call upon the trustee 
to execute the settlement in their favour. 

Illtjst. — 1. Thus, where a person who is indebted makes 
provision for payment of his debts by vesting property in 
trustees upon trust to pay them, but does so behind the 
backs of the creditors and without communicating with 
them, the trustees do not become trustees for the creditors. 
The arrangement is one supposed to be made by the debtor 
for his own convenience only; it is as if he had put a sum 
of money into the hands of an agent with directions to 
apply it in paying certain specified debts. In such a case 
there is no privity between the agent and the creditor (a), 
and the trust is revocable by the settlor at any time before 
the money is paid to the creditors. The case is, however, 
different where the creditor is a party to the arrangement; 
the presumption then is, that the deed was intended to 
create a trust in his favour, which he therefore is entitled to 

{a) Walwyn r. Coutts^ 3 Sim. 611; Qihhs v. Glatnis, 11 Sim. 

14 ; Garrard v. Lauderdale^ 3 584 ; Senriquez v. JSenausan, 20 

Sim. 1; Aeton v. Woodgate^ 2 My. W. E. 350 ; Johns v. James^ W. 

& K. 495 ; Bell v. Cureton, ibid. N. 1878, p. 110. 

U.T. * C 
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call on the tmsiee to execute (b) ; and so, eren though he be 
not made a party, if the debtor has given him notice of the 
existence of the deed, and has expressly or impliedly told 
him that he may look to the trust property for payment of 
his demand, the creditor may become a cestui que trust (c) 
if he has been thereby induced to a forbearance in respect 
of his daimSy which he would not otherwise have exer- 
cised {d)f or if he has assented to the deed, and has actively, 
and not merely passively, acquiesced in it, or acted under 
its proTisions and complied with its terms, and the other 
side expresses no dissatisfaction, but not otherwise (0). 

2.. So, where there was an assignment of property to trus- 
tees upon trust to pay all costs, charges, and expenses of the 
deed, and other incidental chaises and expenses of the trust, 
and to reimburse themselves, and then to pay over the residue 
to third parties, it was held, that a solicitor who had pre- 
pared the .deed, and had acted as solicitor to the trustees, 
was not a cestui que trust. It was not that the trust did 
not provide for the costs, or that they were not to be paid, 
but simply that the solicitor was not a cestui que trust 
under the trust for the payment of them; the trust might 
of course be enforced, but riot by the solicitor {/). It is 
obvious that the principle also excludes from the benefit 
of a trust all persons who are merely auxiliary to the real 
object of the trust, as for instance, auctioneers, valuers, 
solicitors, and other persons carrying out a sale, although 
the trust instrument contains a trust for payment of costs 
and expenses. 



{b) Mackinnon v. Stewart, 1 
Sim., N. S. 88 ; Ze Tmtehe v. Earl 
of Lucan, 7 C. & F. 772 ; MonU- 
fore V. Brown, 7 H. L. C. 241. 

(r) Lord Cranworth ia Syrmot 
Y. Simpson, 5 H. L. C. 121. 

{d) Per Sir John Leach in 
Aeton Y. Woodgate, sup. 

(e) Per Lord St. Leonards in 
Field V. Bonoughmorey 1 I>ru. & 



War. 227; see also Nicholson v. 
TuUin, 2 K. & J. 23 : Kirwan t. 
Daniel, 5 Ha. 499; Griffith t. 
Mieketts, 7 Ha. 307; Comthwaite 
V. FrUh, 4 Be 6. & S. 652 ; Sigger 
Y. Evans, 5 Ell. & B. 367 ; Gould 
v. Robertson, 4 Be G. & S. 509. 

(/) Worral y. Harford, 8 Ves. 
4 ; see also Ex parte Fierey, L. R., 
9 Ch. 33. 
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3. But where there is a positive directioiL to the trustees 
to employ a particular person and to allow him a salary, a 
trust is created in his favour (^); a mere recommendation 
or expression of desire is, however, not sufficient (A) for 
this purpose. 

Art. 6. — Formalities im)naterial wliere Trust $ based on 

Value or declared by Will. 

Where a trust is based upon value, or is created by 
will (a), it is immaterial whether it is in its nature 
complete and executed, or merely rests in contract, 
and whether the settlor has declared himself or 
another a trustee, or has omitted to appoint any 
trustee ; for equity will never allow a trust to fall 
for want of a trustee, but will, if the settlor has 
used language sufficiently explicit to enable the 
court to gather his intentions, fasten the trust upon 
the estate, and will hold the person in whom it 
becomes vested to be bound in conscience to per- 
form the trust, unless he be a purchaser for value 
and without notice (6). 

Illitst. — 1. Thus where a marriage settlement contains 
a covenant by the intended husband that he will duly vest 
in, and transfer to, the trustees, any property which may 
accrue to him in right of his wife during the marriage, 
upon any property so becoming vested in him, he imme- 
diately becomes a trustee of it, in the first place, upon 
trust to. transfer it to the trustees, and until that is done 
he himself holds it upon the trust declared in the settle- 
ment (c) ; so that, not only is there an action for breach of 

{g) Williams v. Corbett, 8 Sim. (^) See Art. 75. 

349 ; Hibbert v. Sibbert, 3 Mer. {c) See Lewis v. MaddockSj 8 

681. V. 160; and see Wellesley v. Wei- 

{h) Shaw V. Lawless, 1 Dr. & lesley, 4 M. & C. 561 ; Lyster v. 

IVaish, 512. Burroughs, 1 Dr. & W. 149 ; 

[a) See Lew. 60, 114, 678; Lee Stock v. Moyse, 12 Ir. Ch. Rep. 

V. Lee, L. R, 4 Ch. Div. 175; 246. 
Me Michell, L. R, 6 Ch. Div. 618. 

C 2 
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covenant maintainable against Iiim, but the actual property^ 
is burdened and charged with the executory trust («?), and 
any volunteer taking it would take it burdened with that 
trust ; and so would a purchaser if he had notice of the 
trusty as will be seen hereafter. 

2. And so if lands be devised (tf), or money be- 
queathed (/), to a married woman for her separate use, 
the property vests at law in the husband; but in equity he 
holds it upon trust for the separate use of the wife. 

3. So if the trustee appointed, fidls, either by death (g), 
or disclaimer (A), or incapacity (i), or' otherwise (^), the 
trust does not fail, but fastens upon the conscience of any 
person (other than a purchaser for value without notice) 
into whose hands the property comes (/). 

4. Again, if a testator direct a sale of lands for certam 
purposes, but names no person to seU, the heir is a trustee 
for that purpose (m). 



Art. 6. — Fonnalities material where Trust i^ voluntary. 

Where a trust is voluntary, and is not created by 
will, the court wiU not enforce it, unless the settlor 
has done everything in his power which, according 
to the nature of the property, is necessary to be 
done in order to establish a complete and executed 
trust (flf), either — 



[d) Lewis v. MaddocJcs, sup.; 
Sastie v. SasHe, L. R., 2 Ch. 
Div. 304; Agar v. George, ibid. 
706 ; Commell v. Keith, L. R, 3 
Ch, Div. 767. 

{e) Bennef v. Davis, 2 P. "W. 
216; Major v. Lansley, 2 R & M. 
355. 

(/) BolfY.Budder,'B\mh.l%1; 
Tappenden v. Walsh, 1 Ph. 352; 
Fritchard v. Ames, Tur. & Rus. 
222 ; Farker v. BrooJc, 9 Ves. 583 ; 
and see Lew. 679 ; Green v. Car^ 
nil, L. R., 4 Ch. Div. 882. 

[g) Moggridge v. Thackwell, 3 
B.C. 0.628; Attorney- General y. 



Downing, Amb. 552 ; Tempest v. 
2jOrd Camoys, 35 Beav. 201. 

(A) Backhouse v. Backhouse, 
quoted by Lew. 678. 

(i) Sarley v. Clockmakers* Co., 
1 B. C. C. 81. 

(k) Attorney 'General Y.Stephens, 

3 M. & K. 347. 

(/) See per Wilmot, C. J., in 
Attorney- General v. Lady Down- 
ing, Wil. 21, 22. 

(m) Fitt V. Felham, Pre. 134. 

\a) Story, § 793 ; Ellison v. Elli- 
son, 1 L. C. 245 ; Milroy v. Lord, 

4 De a., F. & J. 264. 
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a. By actually declaring that he himself holds 
it for the purposes of the taist (b) ; 

/3. By plainly evincing an intention (as distin- 
guished from an expressed declaration) to constitute 
himself a trustee in lyrcesenti^ and not merely an in- 
tention to create a trust infiituro; which intention 
may be inferred by looking at the nature of the 
transaction, the whole of the transaction, and any 
other evidence tending to show that he considered 
that he actually was a trustee of the property, and 
adopted that character, as distinguished from evi- 
dence tending to show that he considered that he 
had made an actual gift of the property (c) ; or 

y. By transferring his entire interest, legal or 
equitable, in the property to a trustee, or doing all 
in his power to transfer it to a trustee for the pur- 
poses of the settlement {d). 

Illust. — 1. In Jeffries v. Jeffries (c), a father voluntarily 
conveyed freeholds to trustees upon certain trusts in favour 
of his daughters, and also covenanted to surrender copy- 
holds to the use of the trustees, to be held by them upon 
the trusts of the settlement. The settlor afterwards died 
without surrendering the copyholds, having devised certain 
portions of both freeholds and copyholds to his wife. Upon 
a suit by the daughters to have a settlement enforced, it 
was held, that the court would carry out the settlement of 
the freeholds, for with respect to. them the trust was exe- 
cuted, the title of the daughters complete, and the property 
actually transferred to the trustees; but that it would not 
decree a surrender of the copyholds, for with respect to 
them the settlor had neither declared himself a trustee 



{b) See judgment of the Master per Master of the Rolls, Antrobua 

of the KoUs in Richards v. Bel- v. Smith, 12 Ves, 39. 
bridge, L. R., 18 Eq. 11 ; and (d) Milroy v. Lord, sup.; and 

Ex parte Fye, 18 Ves. 140. Jtichards v. Delbridge, sup. 

(c) See per "Wigram, V.-C, {e) Cr. &Ph. 138; and see also 

Hughes v. Sughes ; and see also Bizzey v. Flight, 24 W. R. 957. 
JDipple y. Corles, 11 Ha. 184; and 
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nor had lie transferred them to the trustees, but had merely^ 
entered into a voluntary contract to transfer them, which, 
being a nndum pactum, was of no greater validity in equity 
than at law. It will be borne in mind, that not only was 
there no evidence that the settlor considered that he had 
constituted himself a trustee, but the fact that he assumed 
to deal with the property in his wiU was of itself strong 
evidence to the contrary. 

2. In Gilbert v. Overton (/), A., havidg an agreement 
for a lease, executed a voluntary settlement, assigning all 
his interest in the agreement to trustees, upon certain trusts. 
It was objected that he had not declared himself a trustee, 
nor intended to declare himself one, and had not conveyed 
the leasehold premises to the trustees; but Vice-Chancellor 
Wood said: "In the inception of this transaction, there is 
nothing to show that the settlor had the power of obtaining 
a lease, before the time when he did so, after the execution 
of the settlement. There is, therefore, nothing to show 
that the settlor did not by the settlement do all that it was 
in his power to do to pass the property." 

3. In Kehewich v. Manning {g), residuary personal estate 
was bequeathed to a mother for life, with remainder to her 
daughter absolutely. The daughter on her marriage 
assigned all her interest iinder the will to trustees upon 
certain trusts, not material to be stated, with a final trust 
in favour of her nieces. Assuming that, qud the nieces, 
the settlement was voluntary, it was held that it was good, 
on the ground that the daughter had done all she could do 
to divest herself of her interest under the will; for she had 
a mere equitable remainder, and the only way in which 
she could transfer that was by assignment. If she had 
been the legal owner of the funds, it would have been 
necessary for her to transfer it in the proper way in the 

, (/) 2 H. & M. 110. [(f) 1 De G., M. & G. 176. 
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books of the bank; but not being the legal owner/ she did 
aU tbat she could do (h). 

4. In Jones v. Lock (/), the facts were os follows: — rThe 
alleged settlor had children by a first wife, and one son, 
an infant, by a second wife. One day returning from a 
journey, the infant's nurse said, **You have come back 
from Birmingham, and have not brought baby anything;" 
upon which the alleged settlor said, "Oh! I gave him a 
pair of boots, and now I will give him a handsome pre- 
sent." He then went up stairs and brought down a cheque 
which he had received for 900/., and said, " Look you here, 
I give this to baby; it is for himself; I am going to put 
it away for him, and will give him a great deal more with 
it; it is his own, and he may do what he likes with it." 
He then put the cheque away. He had previously told 
his solicitor that he intended adding 100/. to the cheque, 
and investing it for the infant's benefit. A few days after 
the above, he suddenly died, leaving the child penniless. 
The child's mother contended, that the settlor had made a 
valid declaration of trust in favour of the child, but Lord 
Cranworth said, "I regret to say that I cannot bring 
myself to think, either on principle or authority, there has 
been any gift or any valid declaration of trust. No doubt 
a g^t may be made by any person, sui juris and compos 
mentis, by conveyance of real estate, or by delivery of a 
chattel, and there is no doubt also that, by some decisions, 
a parol declaration of trust of personalty may be perfectly 
valid, even when voluntary. If I give any chattel, that of 
course passes by delivery; and if I say, expressly or im- 
pliedly, that I constitute myself a trustee of personalty, 
that is a trust executed and capable of being enforced 
without consideration. The cases all turn upon the ques- 
tion whether what has been said was a declaration of 

(A) See silao Donaldson Y.Donald- (i) L. R., 1 Gh. 25; and see 

son, Kay, 711. also Marlow v. Tommas, L. B., 

17 Eq. 8. 
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trust or an imperfect gift. In the latter case the parties 
would receive no aid from a court of equity if they daimed 
as volunteers. But when there has been a dedaration 
of trusty then it will be enforced, whether there has been 
consideration or not." 

5. In Antrobus v. Smith (A;), the alleged settlor n;iade the 
following endorsement on a share held by him in a public 
company : '* I do hereby assign to my daughter B. all my 
right, title and interest of and in the enclosed call, and all 
other calls, in the F. and C, Navigation.'' The share was 
not handed over to the daughter, and the endorsement did 
not operate as a valid assignment of the share ; but it was 
attempted to enforce the assignment by contending that the 
endorsement operated as a valid declaration of trust. The 
court, however, rejected this view, the Master of the Bolls 
saying: **Mr. Crawfurd (the alleged settlor) was not in 
form declared a trustee, nor was that mode of doing what 

he proposed in his contemplation He meant a gift, 

and there is no case in which a party has been compelled 
to perfect a gift which in the mode of making it he has 
left imperfect (/). 

Obs. — ^In Richardson v. Richardson (m), Vice-Chancellor 
Wood (afterwards Lord Hatherley), and in Morgan v* 
Malleson (»), Lord Eomilly, did not follow the principle 
contained in the last sentence, and the former very 
learned judge said : ** An instrument executed as a present 
and complete assignment, not being a mere covenant to 



m 12 Ves. 39. 

\l) It would seem that there is 
|in exception, or a seeming ex- 
ception, to this principle in the 
case of husband and wife. In 
Grant y. Grant, 34 B. 623, the 
Haster of the KoUs said: **I 
apprehend the fact of the trans- 
action taking place between hus- 
band and wife instead of between 
strangers makes- no difference 
further than this, that in the 



case of a gift of chattels from 
one stranger to another, there 
must be a delivery of the chattels 
in order to make the gift com- 
plete, whereas in the case of hus- 
band and wife there cannot be a 
deUvery, because, assuming they 
are given to the wife, they stiU 
remain in the legal custody of 
the husband. 

(w) L. R., 3 Eq. 686. 

(n) L. R., 10 Eq. 476. 
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assign on a future day, is equivalent to a declaration of 
trust; the real distinction that should be made is between 
an agreement to do something when called upon, some- 
thing distinctly expressed to be future in the instrument, 
and an instrument which affects to pass everything, inde- 
pendently of the legal estate. . . • The expression 
used by the Lord Justice in Kekewich v. Manning is this : 
* A declaration of trust is not confined to any express form 
of words, but may be indicated by the character of the 
instrument.' Beliance is often placed on the circumstance 
that the assignor has done all that he can — ^that there is 
nothing more for him to do ; and it is contended that he 
must in that case only, be taken to have made a complete 
and effectual assignment. But that is not the sound 
doctrine on which the case rests, for if there he an actual 
declaration of trust, although the assignor has not done all 
he could do— for example, although he has not given 
notice to the assignee, yet the interest is held to have 
effectually passed as between the donor and the donee. 
The difference must rest on this — aye or no, has he consti- 
tuted himself a trustee ?^^ It will be perceived that the 
learned Vice-Chancellor did not dissent from or add to the 
recognized rule stated in Article 6. Where he differed 
from the previous authorities was in deciding that an 
instrument, purporting to be an assignment, although void 
as such, was nevertheless good as a declaration of trust. 
This view has been expressly dissented from by Vice- 
Chancellor Bacon in Warriner v. Rogers (o), and by Sir 
George Jessel, M. R., in Richards v. Delhridge (p). In the 
latter case his lordship relied upon the judgment of Lord 
Justice Turner in Milroy v. Lord, in which the learned 
Lord Justice said: "If the settlement is intended to be 
effectuated by one of the modes to which I have referred, 
the court will not give effect to it by applying another of 
those modes. If it is intended to take effect by transfer, 

(o) L. K., 16 Eq. 340. {p) L. R., 18 Eq. 11. 
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the court will not hold the intended transfer to operate as a 
declaration of trust ^^ {q). The decision also seems to be 
inconsistent with Lord Cranworth's judgment in Jones v. 
Lock (r), and it is respectfully submitted that, both on 
principle and authority, the law as laid down by the Master 
of the Kolls in Richards y. Delhridge is accurate. 

6. In Ex parte Duhosc («), the alleged settlor wrote to 
an agent in Paris, authorizing him to purchase, and 
the agent accordingly did purchase, an annuity for the 
benefit of a lady whom he named, but as the lady was 
married, and also deranged, the annuity was purchased in 
the name of the settlor. The settlor then sent the agent a 
power of attorney, authorizing him to transfer the annuity 
to the lady, which he did not do till after the settlor's 
death. It was nevertheless held, that the settlor had 
considered himself a mere trustee for the lady, and had 
never intended the annuity for himself, but for her, and 
that therefore the trust was good. 

7. On the other hand, in Smith v. Ward (/), letters, 
which would have raised a declaration of trust, were 
held to have been explained away by the acts of the settlor^ 
those acts showing that down to his death he considered 
the property as his own. 



Art. 7. — The Trust Froperty, 

All property, real or personal, legal or equitable, at 
home or abroad («), and whether in possession or 
action, remainder, reversion, or expectancy, may be 
made the subject of a trust, unless the policy of 
the law, or any statutory enactment,'prombits the 

Hare, 88 ; and Vanderherg v. FaU' 
meTf 4 Kay & Johns. 204 ; and 
Stock V. McAvoy, L.'K., 15 Eq. 65. 
{a) But in the case of real pro- 
perty abroad, the trust must not 
be such as to create an estate not 
recognized by the law of the land ; 
see Nelson v. Mridport, 8 Beav. 647; 
and infray VaUdity of Trusts. 



{q) Compare Edwards v. Jones, 
1 My. & Cr. 226 ; and Fearson v. 
Amicable Assurance Co,, 27 B. 
229; and Fortescue v. Burnett, 3 
My. & K. 36. 

(r) Supra, 

is) 18 Ves. 140. 

{t) 15 Sim. 56. See further on 
thiiB subject Faterson y. Murphy, 
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settlor from parting with, the beneficial interest in 
such property. 

Illust. — 1. In Gilbert v. Overton (&), a settlor, holding 
an agreement for a lease, assigned aU his interest under 
such agreement to trustees upon certain trusts. The legal 
estate was never assigned to trustees. Held, that the set- 
tlement was complete, and ought to be carried into execu- 
tion. V.-C. Page Wood, in giving judgment, said: "It ap- 
pears to me that there are several reasons for upholding the 
settlement. In the first place, it contains a declaration of 
trust, and that is all that is wanted to make any settlement 
effectual. The settlor conveys his equitable interest, and 
directs the trustees to hold it upon the trusts thereby de- 
clared "(c). 

2. In Shafto v. Adams {d), the plaintiff had settled* upon 
his wife and children certain real estate, to which, under 
the will of his uncle, he was entitled in reversion. Held 
good. 

3. In Wetheredy. TFcMcrcc? (e), an agreement was entered 



{b) 2 H. & M. 110; and Bee 
also Knight y. Bowyer, 23 Beav. 
635. 

{c) Prior to the Judicature Act, 
1873, debts, and other legal choses 
in action, were not assignable at 
law, on the ground (as piit by 
Lord Coke) that it "would be 
the occasion of multiplying of 
contentions and suits, of great 
oppression of the people, and the 
subversion of the due and equal 
execution of justice" (10 Co. 48). 
But even at law, negotiable in- 
struments (as debentures, bills of 
exchange and promissory notes 
made negotiable) were exceptions 
to the rule ; and so were all con- 
tracts where a novation took 
place, that is to say, where both 
parties to the original contract 
assented to the transfer of the 
interest of one of them {Buron v. 
JlMsdane;,4B.&Ad.611). Equity, 



however, almost always, from its 
earliest days, disregarded the 
legal doctnne, and freely en- 
forced contracts for the sale of 
chose in action ; and now, by 
8 & 9 Vict. c. 106, s. 6, contin- 
gent and future interests and 
possibilities, coupled with an inte- 
rest in real estate^ may be granted 
or assigned at law. By 30 & 31 
Vict. c. 144, policies of life assu- 
rance may be legaUy assigned, 
and by 31 & 32 Vict. c. 86, a 
similar relaxation of the law was 
introduced in favour of marine 
policies ; and finally, by the 6th 
section of the Judicature Act, 
1873, debts and other legal choses 
in action may be assigned at law, 
where the assignment is absolute 
and not by way of charge only. 

{d) 4 aiff. 492. 

(e) 2 Sim. 183. 
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into between two sons, to divide equally whatever pro- 
perty they might receive from their father in his lifetime, 
or become entitled to imder his will, or by descent, or 
otherwise. It was held that this agreement was binding, 
although made in respect of a mere possibility, and V.-C. 
ShadweU said : *' It is clear that if the testator meant that 
his devisee should have the personal enjoyment of his 
bounty, he might so devise as to stint the enjoyment of the 
devisee, and restrain him from alienating the subject of 
the g^t ; but that if the testator did not so devise, it must 
be intended that he meant that his devisee should not be so 
stinted, but should have the full enjoyment of the pro- 
perty, and that it should be liable to all his antecedent 
debts and all his antecedent contracts; and, therefore, that 
where there was a general devise the property was liable 
to be encumbered in any way that the devisee might think 
proper f either before or after he took it " (y ). 

4. As an instance of property not assignable on the 
ground of public policy, may be mentioned salaries or 
pensions given for the purpose of enabling persons to per- 
form duties connected with the public service, or to enable 
them to be in a fit state of preparation to perform those 
duties. In Grenfell v. Dean and Canons of Windsor {g) 
the Master of the Rolls explained the true reasons for this 
doctrine. In that case a canon of Windsor had assigned 
the canoniy and the profits to the plaintiffs to secure a sum 
of money. There was no cure of souls, and the only 
duties were residence within the castle and attendance in 
the chapel for twenty-one days a-year. In giving judg- 
ment for the plaintiffs and upholding the assignment, the 
Master of the Rolls said : " If he (the Canon) had made 
out that the duty to be performed by him was a public 
duty, or in any way connected with the public service, I 
should have thought it right to attend very seriously to 

(/) See also Beckley v. New- v. Toohe, 2 Sim. 192. 
landf 2 P. W. 182; and Sarwood (g) 2 Beav. 554. 
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that argxunent, because there are various cases in which 
public duties are concerned in which it may be against 
public policy that the income arising from the performance 
of those duties should be assigned; and for this simple 
reason, because the public is interested not only in the per- 
formance from time to time of the duties, but also in the 
fit state of preparation of the party having to perform 
them. Such is the reason in the cases of half -pay, where 
there is a sort of retainer, and where the payments which 
are made to officers from time to time are the means by 
which they — ^being liable to be called into public service — 
are enabled to keep themselves in a state of preparation 
for performing their duties." So, in Davis v. Duke of 
Marlborough (A), the Lord Chancellor said : "A pension 
for past services may be aliened, but a pension for sup- 
porting the grantee in the performance of future duties is 
inalienable." 

5. Some classes of property are expressly made inalien- 
able by statute. Thus, in Davis v. Duke of Marlborough j 
a pension was granted by statute to the duke and his 
successors in the title *'for the more honourable support 
of the dignities." It was held, that the object of parlia- 
ment being, that "it should be k^t in mind that it was 
for a memento and a perpetual memorial of * national 
gratitude for public services," it was inalienable. 

6. Pay, pensions, relief, or allowance payable to any 
officer of her Majesty's forces, or to his widow, or to any 
person on the compassionate list, are made unassignable by 
statute {i). As also is the pay of seamen in the navy (y), 
and of haK-pay in the marine forces {k) ; but it would 
seem that the right to pay actually due at the date of 
the assignment is assignable (/). Salaries or pensions, 

(A) 1 Sw. 74. (A) 11 Geo. 4 & 1 WiU. 4, 

(*) 47 Greo. 3, sess. 2, c. 25, o. 20, s. 47. 
88. 1—14. (/) lb. 8. 54. 

{j) 1 Geo. 2, c. 14, 8. 7. 
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not given in respect of public seivices, axe freely assign- 
able (m). 



Art. 8. — The Expressed Object of the Trust. 

a. The expressed object of a trust must be such as is 
consistent with the policy of the law (as distin- 
guished from mere technical rules of pleading or 
tenure) (a), and must be such- as is not opposed 
to any statutory enactment. Where a trust con- 
travenes these principles, it will not vitiate other 
trusts or provisions in the settlement unconnected 
with such illegal obiect (6), but will itself be 
whoUyvoid. 

iS. The chief cases in which trusts have been held 
invalid on account of their expressed objects being 
contrary to the policy of the law, are where those 
objects have been imreasonable accumulations (c), 
or perpetuities ; the continued personal enjoyment 
of property in derogation of the rights of creditors 
under the bankruptcy laws id) ; restrictions upon 
that power of alienation which the law has an- 
nexed to the ownership of property {e) ; the pro- 
motion or encouragement of immorality (/), fraud, 
or dishonesty, and general restraint of marriage {g) 



(m) Feistel v. St. John*8 College^ 
10 B. 491; and for other cases 
>earmg on assignments of sala- 
ries and pensions, see Stone y. 
Zidderdale, 2 Anst. 533 ; Arbttth^ 
not V. Norton, 5 Moore, P. C. 0. 
219; Carew v. Cooper, 10 Jur., 
N. S. 429 ; Alexander v. Buke of 
Wellington, 2 Russ. & My. 35. 

{a) Lew. 74; Att.-Gen. v. 
Sands, Hard. 494 ; Fawlett v. 
Att.'Gen, ib. 469; Burgess v. 
Wheate, 1 Ed. 595; Buke of Nor- 
folk's case, Z Ch. Cas. 35. 

{b) m v. TF. 3 K. & J. 382; 
Cartwright v. Cartwright, 3 D. 
M. & &. 982; Merryweather v. 



Jones, 4 Giff. 509; Cocksedgc v. 
Cocksedge, 14 Sim. 244^ 

(c) CadellY, Palmer, L. C. Conv. 
360 ; Griffiths v. Vere, ib, 430. 

[d) Graves v. Dolphin, 1 Sim. 
66 ; Snowdon v. Bales, 6 Sim. 624 ; 
Brandon v. Bobinson, 18 Ves. 429, 

{e) Floyer v. Banks, L. R., 8 Eq. 
115 ; Sykes v. Sykes, L. R., 13 Eq. 
56. 

(/) Bladwell v. Edwards, Ore. 
Eliz. 509. 

{(f) See per "Wilmot, L. C. J., 
in Low V. Peers, "Wil. Op. & Jud. 
375 ; Morley v. Bennoldson, 2 Ha. 
570; Zhyd v. Zloyd, 2 Sim., 
N. S. 255; Story, } 283. 
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(unless of a second marriage) (/^). The objects 
forbidden by statute are too numerous to mention, 
but those which chiefly arise with reference to 
trusts are such as are smioniacal or in derogation 
of the Mortmain Acts. 

Illust. — 1. At common law a fee simple estate could not 
(except by executory devise) be made to shift from one 
person to another, but before the Statute of Uses the same 
object was gained by means of shifting uses, which were 
then mere equitable interests; and by means of that 
statute it was rendered allowable at law. 

2. So, again, a chattel cannot at law be limited to one 
for life, with remainder to another absolutely. But the 
same object can nevertheless be attained through the 
medium of a trust (»). 

3. At law the freehold must always be in some person 
in esse, which is often expressed by saying, that a remain- 
der requires a particular estate to support it. This is, 
however, a rule of tenure, the reasons for which do not 
now apply, and a trust imposed upon the legal owner to 
deal with the equitable freehold in a particular way, would 
be perfectly valid, although it provided for a period of 
suspended vesting — ^as, for instance, a trust to accumulate 
the rents and profits {k). 

4. But if the trust directed the trustee to accumulate the 
income for a period exceeding a life or lives in being, and 
twenty-one years afterwards, then, since such a trust would 
be contrary to the policy of the common law, which dis- 
countenances such tmreasonable accumulations, the whole 
trust would be void (Z). 

{h) MarplesY.Bainbridffe,lMad., (^) And see also as to tmsts 

590; Zlof/d v. Lloyd, sup.; Craven which would, if legal estates, be 

v. Brady, L. R., 4 Ch. 296; and, void as contrary to the cu8ix)ni 

as to second marriage of a man, of a manor, AUen v. Bewsey, 

Allen v. Jackson, L. R., 1 Ch. Ii. R., 7 Ch. Div. 453. 

Div. 399. (l) Cadellr.FalmerySup,; Ifar' 

(i) Lew. 75. shall v. Solloway, 2 Sw. 450. 
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5. By the Thellussoii Act (m) the common law period was 
further restricted to the life or lives of the grantor or 
grantors, settlor or settlors ; or (not and) twenty-one years 
from the death of any grantor, settlor, devisor, or testator ; 
or during the minorities of any persons who shall be 
living, or en ventre sa mere, at the time of the death of the 
grantor, settlor, devisor, or testator ; or during the minori- 
ties of any persons who, under the instrument directing 
the accumulation, would for the time being, if of full age, 
be entitled to the income directed to be accumulated. The 
statute, however, does not extend to any provision for pay- 
ment of debts, or for raising portions for the children of 
the settlor, grantor, or devisor, or of any person taking any 
interest under the instrument directing such accumulations, 
nor to any direction as to the produce of timber upon any 
lands. It might perhaps be thought that by analogy to 
the action of the courts, with regard to trusts which trans- 
gress the common law period, a trust which endeavoured 
to go beyond the period allowed by the statute would be 
wholly void; but this is not so. The statute is merely 
prohibitory of accumulations going beyond the period pre- 
scribed by it, and being in derogation of a common law 
right, is construed strictly; and therefore, as accimiula- 
tions which exceed that period, but are within the common 
law period, are not contrary to public policy as defined by 
common law, such a trust is good pro tanto (n). 

6. A trust, w:ith a proviso that the interest of the 
cestui que trust shall not be liable to the claims of 
creditors, is void, so far as the proviso is concerned ; and 
if it can be only ascertained that the cestui que trust 
was intended to take a vested interest, the mode in which, 
or the time when, he was to reap the benefit, is imma- 
terial, and the entire intiBrest may either be disposed 

im) 39 & 40 Geo. 3, c. 98. Shaw v. Bhodes, 1 M. & C. 135; 

\n) See (Griffiths v. VerCy sup, ; Crawley v. Crawley, 7 Sim. 427 ; 

I/mgdon v. Simpson, 12 Ves. 295; Att,'Gen. v. Foulden, 3 Ha. 656. 
Saley v. Bannister, 4 Mad. 275 ; 
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of by the act of the cestui que trust, or may enure for the 
benefit of his creditors, under the operation of the bank- 
ruptcy law(o). The question generally depends upon 
whether, on the decease of the cestui que trust, his execu- 
tors would have a right to call upon the trustees retrospec- 
tively to account for the arrears (j»). Of course, however, 
a trust to A. until he becomes bankrupt, or aliens the pro- 
perty, and then over to B., is good {q) ; but a man cannot 
make a voluntary settlement upon himseK until bankruptcy, 
and then over(r), although he can do so by an ante* 
nuptial marriage settlement, where it would be presumed 
to be part of the wife's terms of the marriage bargain. 

7. Trusts, framed with the object of preventing the 
barring of entails, or imposing restrictions on alienation of 
property, are contrary to the policy of the law, and are 
therefore void («), with the single exception that trusts 
limiting the power of married women to alienate their 
separate property during coverture^ are regarded as valid. 

8. Where a man by deed creates a trust in favour of 
fature illegitimate children (putting aside the objection 
as to want of certainty in the cestui que trust), the trust 
will be void as being contrary to public policy, and con- 
ducive to immorality (/). 

9. Similarly, a trust by will, in favour of the future 
illegitimate children of another, would clearly be a direct 

(o) Lew. 87. For example, see Beav. 181; Be Fearson, L. B., 

Yotmghuiband v. Gishome, 1 Coll. 3 Ch. Div. 807. 

400; Green Y, Spicer, 1 It. & M. (») Floyer v. Fanks, L. R., 8 

396; Graves v. Dolphin, 1 Sim. Eq. 116; SykesY. Sykesyjj. R., 

66 ; Fiercy v. Roberts, 1 M. & K. 13 Eq. 66; and as to alienation^ 

4 ; Snowdon ▼. Dales, 6 Sim. 624. Snowdon v. Dales, 6 Sim. 624 ; 

(p) See Be Saimderson's Trusts, Green v. Spicer, 1 B. & M. 396 ; 

3K. &J. 497. Graves v. Dolphin, 1 Sim. 66; 

(q) See BiUson v. Crofts, L. R., Brandon v. Bobinson, 18 Ves. 429; 

16 Eq. 314; Be Alwyn's Trusts, Ware v. Cann, 10 B. & C. 433; 

li. R., 16 Eq. 686, and cases SoodY. Oglander, 34 B. 613. 

therein cited. U) Bladwell y. Edwards, Cro. 

(r) Sigginbottom v. Holme, 19 Eliz. 609; Moo. 430; and see 

Yes. 88; Ex parte Hodgson, ib. per Hellish, L. J., in Oeelestony. 

208; Knight v. Brown, 7 Jur., FuUalove, L. R., 9 Ch. 147. 
N. S. 894; BrookerY, Fearson, 77 

T7.T. D 
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encouragement to such, other to continue his illicit inter- 
course after the testator's death, and would be therefore 
void (u). 

10. But, in Occleston v. Ftdlalove (v), a testator by his 
wOl gave a share of the proceeds of his residuary estate to 
his reputed children, Catherine and Edith, ''and all other 
children which I may have, or be reputed to have, by the 
said M. L., now bom, or hereafter to be bom." This gift 
in favour of future-bom children was held valid, and Lord 
Justice James said : " If there be any inducement to wrong, 
the law can and does deal with it. If there be a covenant 
for a turpis caxusa, the covenant is void. If there be an 
illicit condition, precedent or subsequent, to a gift, it either 
avoids the gift or becomes itself void. If the gift requires 
or implies the continuation of wrong-doing, that is in sub- 
stance a condition of the gift, and falls within the rule of 
the condition. But how can that apply to an instrument 
like a will, with reference to gifts taking effect at the death 
in favour of persons then in existence?" And Lord Justice 
Mellish said : "In the present case, the will being the will 
of the putative father himself, it is impossible that it can 
encourage an immoral intercourse after his death. If the 
bequest is to be held to be contrary to public policy, it 
must be because it tended to promqte an immoral inter- 
course in his lifetime. There was no evidence that M. L. 
knew that the will was made ; and if she did know it, she 
must also have known that it could be revoked at any 
moment. Then, can it be said that the testator himseK 
would be encouraged in immorality by having the power 
to make a will in favour of his future children. I cannot 
see that he would ; or, at any rate, I. think that this is too 
uncertain to be made a ground of decision. I am of 
opinion that a will no more comes into operation for the 
purpose of promoting immorality, or for effecting some- 

(u) Metham v. Duke of Devon, hab.yL.J.fOeele8tonY,Fullalove,8up. 
1 P. W. 629; and see per M^ (t?) Sup. 
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thing contrary to public policy during a testator's lifetime, 
than it does for any other purpose." 

11. A trust to take effect upon the future separation of 
a husband and wife is void, as being contrary to public 
morals {x) ; but a trust in reference to an immediate sepa- 
ration, already agreed upon, is good and enforceable (y). 
11, however, the separation does not in fact take place, tiie 
trust becomes wholly void (2). The reason of all this is at 
once obvious, when we consider that a provision for hus- 
band or wife, to take effect upon a future separation, is a 
direct encouragement to misconduct, which may eventuate 
in a separation; whereas, when a separation is actually 
agreed on — ^when both parties have decided that they will 
no longer remain together — there can be no encouragement 
to marital misconduct in agreeing to the distribution of 
their income in a particular manner and for their mutual 
benefit and advantage. 

12. Where property is settled in trust for a woman until 
she marry a man with an income of not less than 500^. 
^-year (o), or until she many any person of a particular 
trade (5), and then over in trust for another, the latter trust 
is bad, as its object, as gathered from its probable result (c), 
is to restrain marriage altogether. 

13. If, however, the trust over is to take effect only upon 
the first cestui que trust marrying a particular person, it 
would be good, as it would not be in general restraint of 
marriage (d). 

14. So where (e) a person by her wiU gave her residuary 
estate to trustees, upon trust to pay the income to her 

(x) Westmeath v. Westmeath, 1 {a) Sm. R. & P. Prop. 80; 

Dow., N. S. 619; Froctor v. Stcry, 280—283. 
Robinson, 16 W. R. 138. {h) lb, 

(y) WiUon V. Wilson, 1 H. L. (c) Ib.\ and Story, 274—283; 

Caa. 638; 6 H. L. Cas. 40; Van- Lloyd y. Lloyd, 2 Sim. N. S. 266. 
sittaH V. Vatisittart, 2 D. & J. (rf) Sm. R. & P. Prop. 81— 

249; Jodrell v. Jodrell, 9 B. 45; 107. 
and see 14 B. 397. {e) Allen v. Jackson, L. R., 1 

U) Bindley v. Mulloney, L. R., Ch. Div. 399. 
7 Eq. 343. 

D 2 
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nephew and his wife (the testatrix's niece) for their joint 
lives and the life of the survivor, with a gift over (in the 
event of the nephew surviving and marrying again) in 
trust for the children of her said niece, and in default of 
such children, for the children of the testatrix's sister, it 
was held that the gift over was good ; and Mellish, L. J., 
in delivering his judgment, said: **It has been said with 
respect to this rule against restraint of marriage that it 
has no foundation on any principle ; that it has nothing to 
do with public policy, but that it is a positive rule of law, 
adopted nobody can tell why; and that, because it is a 
positive rule of law, adopted nobody can tell for what 
reason, and without any regard to public policy, therefore 
it is impossible to make an exception to it, and that the 
court can do nothing with it but carry it out. I cannot 
agree with that. It may be, no doubt, that in these 
modem times we should not for the first time establish 
such a rule of public x)olicy, but of course if a role has 
been established as a rule of law because it was thought 
agreeable to public policy and to the interests of the nation 
at the time it was established, it may be that the court 
cannot alter it because drcumstances have altered. ... If 
then there was such a rule of public policy, we are to con- 
sider how does that rule apply to second marriages? It 
has never been decided that it applies to second marriages. 
... It appears to me very obvious that, if it is r^arded 
as a matter of policy, there may be very essential distinc- 
tions between a first and a second maniage ; at any rate 
there is this, that in the case of a second marriage, whether 
of a man or a woman, the person who makes the gift may 
have been influenced by his friendship towards the wife in 
the one ease, and towards the husband in the other case ; 
that is to say, regarding the case of some member of the 
husband's family, he may make a gift to the husband for 
life, and then make a gift to the wife because she is the 
wife ol that partzcolar husband, and because he thinks it 
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is more for the benefit of the children that the wife should 
have the money while the children are young rather than 
that the children should have it." 



Art. 9. — Necessity or otherwise of Writing and 

Signature. 

a. All declarations of trust of freehold, copyhold (a), 
or leasehold {b) lands, tenements, or hereditaments, 
must be manifested and proved by Bome;^tmg, 
or by a last will, showing clearly what the intended 
trust is, or referring to some other document which 
shows clearly what the trust is ; and the declaration 
of trust (but not necessarily any other writing re- 
ferred to thereby) must be sign^ by the party who 
is by law enabled to declare the trust, or else it is 
wholly void {c) : Provided that the rule does not 
apply where it would operate so as to effectuate a 
fraud {d). Where the legal estate is vested in a 
trustee for an absolute beneficial owner, the latter 
is the proper party to declare the trust {e). 

/3. Declarations of trust of personalty, other than 
chattels real, may be made by word of mouth (/). 

Illust. — 1. In Foster v. Hale, a gentleman named Burden 
had a share in a colliery, and the suit was for the purpose 
of fixing a trust upon his share for the benefit of his part- 
ners in a bank, in which he was also concerned. Lord 
ALvanley, after commenting upon the conduct of the 
plaintiffs, said: ''But it is insisted, that though their 
names do not appear upon the lease, nor that they pub- 
licly, even by inquiry, ever busied themselves about the 

(a) Withers t. Withers^ Amb. M Krtmheim y. Johnson, L. B., 
152. 7 Ch. IKv. 60; TiemeyY. Wood, 

(b) Foster y. Sale, 3 Ves. 696. 19 B. 330; Mudkin v. Dolman, 35 
(e) Statute of PiandB, 29 Car. 2, L. T. 791. 

c. 3, B. 7. If) MeFadden v. Jenkins, 1 Fh. 

(d) See per Lord Westbnij in 157 ; Sawkins y. Gardner, 2 Sm. 

M^drmiek y. Grogan, L. R., 4 & G-. 451; Benbow y. Townsend, 

H. li. 82 ; Strickland y. Aldridge, 1 M. & K. 506 ; Mtddleton y. i^/- 

9 V. 219. lock, L. R., 4 Ch. Diy. 49. 
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colliery; yet in fact an agreement took place that lie, 
Burdon, should be a trustee as to his share for them (the 
plaintiffs) and himseK, in equal shares. They say they 
can make it out satisfactorily to the court and within the 
Statute of Prauds, and that not by any formal declaration 
of trust, but by letters under his, Burdon's, hand, and 
signed by him, in which they allege he admitted himseK 
such trustee, and that, under the true meaning of the 
statute, it is sufficient if it appears in writing under the 
hand of a person having a right to declare himseK a 
trustee, and that is a formal declaration of trust. It was 
contended for the defendants that there is great danger in 
taking a declaration of trust arising from letters loosely 
speaking of trusts, which might or might not be actually 
and definitely settled between the parties with such expres- 
sions as ' our,' * your,' &c., intimating some intention of a 
trust; that upon such grounds the court may be called 
upon to execute a trust in a manner very different from 
that intended, and that it is absolutely necessary that it 
should be clear from the declaration what the trust is. 
That I certainly admit. The question, therefore, is, whether 
sufficient appears to prove that Burden did admit and ac- 
knowledge himself a trustee, and whether the terms and con- 
ditions on which he teas a trustee sufficiently appear, I do 
not admit that it is absolutely necessary that he should have 
been a trustee from the first. It is not required by the statute 
that a trust should be created by a writing .... but that it 
shall be manifested and proved by writing ; plainly meaning 
that there should be evidence in writing, proving that there 
was such a trust. Therefore, unquestionably, it is not ne- 
cessarily to be created by writing, but it must be evidenced 
by writing, and then the statute is complied with. I admit 
that it must be proved in toto, not only that there was a 
gKt, but what that gKt was." 

2. In Smith v. Matthews {g) the husband of one Mrs. 

07) 3 De Or,, F. & J. 139. 
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Matthews, being a person of dissolute habits, got into 
difficulties ; and thereupon, one Clark, the brother of Mrs. 
Matthews, entered into an arrangement with Matthews, 
whereby the latter conveyed to him certain real property, 
and a certain business, in consideration of his undertaking 
to pay off all his, Matthew's, debts. Clark entered into 
possession, and carried on the business for the benefit of 
his said sister and her children. There was no explicit 
and formal declaration of trust by Clark, but from several 
letters it appeared that Clark considered that he held the 
property **for the benefit of Mrs. Matthews and her 
family ;" and by a memorandimi given to the mortgagee, 
upon paying off the mortgage on the property, it was ex- 
pressly stated that the title deeds had been handed over to 
Clark ** as the trustee of the real and personal estate of 
Mrs. Matthews." Clark having died intestate, the lands 
descended at law to Mrs. Matthews as his heir-at-law, and 
thereupon her husband tried to get possession of them jure 
mariti. In order to resist this attempt, it was contended 
that Clark had constituted MmseK a trustee for Mrs. 
Matthews and her children, and that the property there- 
fore devolved, burdened with the trust. Lord Justice 
Turner, however, held that the trust was not expressed 
with sufficient certainty in any of the docimients, and said, 
** it must be manifested and proved by writing, signed as 
required, what the trust is; . . . the main reliance was 

X^laced on the memorandimi ; but I think it by no 

means improbable that, in speaking of himself as trustee 
in that memorandum, Clark may have meant no more than 
that he considered himself a trustee with reference to 
the duty which he had undertaken for the payment of 
Matthews' debts ; and at all events the memorandum does 
not show what was the trust to which it refers, and I 
think, therefore, that no trust in favour of Mrs. Matthews 
can be founded upon it." 

3. In Kilpin v. Kilpin (h) a person transferred stock into 

(A) 1 M. & K. 621. 
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the name of an illegitiniate daughter and her husband 
and their two eldest children, and by parol declaratioii, 
confirmed by an unsigned entry in a memorandum book, 
declared that such investments were to be for the benefit of 
all his daughter's children. Held a good declaration, of 
trust, as the stock was mere personally. 

4. So in McFadden v. Jenkins (i) a creditor desired his 
debtor to hold the debt in trust for A. The debtor ac- 
quiesced, and paid over part of the money to A. ; and it 
was held that the creditor had made a valid declaration, 
of trust, and had constituted the debtor a trustee of the 
debt for A. 

5. But where a father is induced not to make* a will by 

statements of his heir presimiptive, that the latter would 

make suitable provision for his immediate relatives, the 

court considers that that is a fraud, and, notwithstanding 

the statute, will oblige the heir to make a provision in 

conformity with his implied obligation {k). For, as was 

said by Lord Westbuiy, in McCormick v. Grogan{l)y '* the 

court has from a very early period decided that even an 

act of parliament shall not be used as an instrument of 

fraud ; and if in the machinery of effectuating a fraud an 

act of parliament intervenes, a court of equity, it is true, 

does not set aside the act of parliament, but it fastens upon 

the individual who gets a title under that act, and imposes 

upon him a personal obligation, because he applies the act 

as an instrument for accomplishing a fraud. In this way 

a court of equity has dealt with the Statute of Frauds, and 

in this manner also it deals with the Statute of WiUs ; and 

if an individual on his deathbed, or at any other time, is 

persuaded by his heir-at-law or next of kin to abstain from 

making a will, or if the same individual, having made a 

wiU, communicates the disposition to the person on the 

face of the will benefited by that disposition, but at the 

(0 1 Ph. 153. 9 V. 219. 

{k) Sellack v. Harris, 6 Vin. (/) L. R., 4 H. L. 82. 

Ab. 621 ; Strickland v. Aldridge^ 
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same time says to that indiYidual that he has a purpose to 
answer which he has not expressed in the wHly but which 
he depends upon the disponee to carry into eSect, and the 
disponee assents to it, either expressly or by any mode of 
action which the disponee knows must give to the testator 
the impression and belief that he fuUy assents to the re- 
quest, then undoubtedly the heir-at-law in one case, and 
the disponee in the other, will be converted into trustees, 
simply on the principle that an individual shall not be 
benefited by his own personal fraud." 
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SUB-DIVISION m. 
Validity of Declared Trusts. 



Art. 10. — Who inay he a Settlor. 

Every person who can hold or dispose of any legal or 
equitable («) estate or interest in property may 
create a trust in respect of such estate or interest. 

Illxjst. — 1. Practically speaking, an infant cannot now 
effectually dispose of property so as to bind himself ; and, 
therefore, cannot in general make an irrevocable settle- 
ment. However, males over the age of twenty and females 
over the age of seventeen years can now upon marriage, 
with the. approbation of the High Court (acting in pur- 
suance of the power given to it by the statute 18 & 19 Vict. 
c. 43, explained by 23 & 24 Vict. c. 83), make binding 
settlements of real and personal estate belonging to them 
in possession, reversion, remainder, or expectancy. 

2. A married woman cannot in general dispose of her 
properly without the consent and joinder of her husband, 
and in accordance with the provisions of the Eines and 
Recoveries Abolition Act. But with regard to property 
which is her separate property in equity, either under a 
settlement or the Married Women's Property Act, 1870, 
she is considered a feme sole, and may therefore either dis- 
pose of it or settle it (imless restrained from anticipating 
it) (5). So, again, she may dispose of property over which 
she has a general power of appointment, and her hus- 
band's concurrence is not necessary (c) ; and as she can 

(a) Gilbert v. Overton, 2 H. & (e) Burnet v. Mann, 1 Vez. 166 ; 
M. 110 ; Kekewich v. Manning , 1 Wright v. Lord Cadogan, 2 Eden, 
Hare, 464; Donaldson v. Donald' 239; Doe d. Bhmfield v. Eyre, 5 
son, Kay, 711. C. B. 713; Lady Travel* a ease, 

(b) See judgment in Noble v. cit. 3 Atk. 711. 
Willock, L. R., 8 Ch. 787. 
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dispose of it, so also, in accordance with the rule, she can 
create a trust in respect of it (y). 

3. A convict while such («. e, until he has worked out 
his sentence or been pardoned) is incapable of disposing 
of his property ; and, consequently, cannot create a valid 
trust in respect of it (2). 



Art. 11. — Who may he a Cestui que trust. 

Every person who can hold property may lawfully be 
a cestui que trust of it [a) ; but a cestui que trust 
must be a human being or beings (J). 

Illust. — 1. A corporation cannot be cestui que trust of 
lands without licence under the Mortmain Acts(c), for 
without such licence it cannot hold lands, and therefore 
cannot take through the medium of a trust. 

2. Similarly, before the act 33 Yict. c. 14, an alien, as 
he could hold property against everyone except the crown, 
could also be cestui que trust of land as against everyone 
except the crown {d) ; but as he could not take a legal 
estate by operation of law, so likewise he could not be a 
cestui que trust by act of law {e). As the above act is not 
retrospective, it would seem that ahens who acquired lands 
anterior to the passing of the act are not protected by it, 
and that the crown is entitled to all lands of which they 
are cestui que trust (/). 

3. A trust for keeping up family tombs is void, because 
there would be no human cestui que trust (y). A trust, on 
the other hand, for keeping up a church might be valid as 

(y) See judgment of Westbiiry, L. R., 14 Eq. 46; Dawson v. 

L. C, in Taylor v. Meads, 34 Small, L. R., 18 Eq. 104. 

L. J., Ch. 203; 13 "W. R. 394. (e) Lew. 40. 

(z) 33 & 34 Vict. c. 23. \d) Barrow v. Wadkin, 24 B. 1; 

{d\ Lew. 39. Mitson v. Stordy, 3 Sm. & Giff. 

\b) Richard v. Rohson, 31 B. 230 ; Sharp v. St. Saveur, L. R., 

244; LloydY, Lloyd, 2 Sim., N. S. 7 Ch. 361. 

266 ; Thompson y. Shakespeare, {e) Calvin^s ease, 7 Rep. 49. 

Johns. 612; Fowler v. Fowler, 33 (/) Sharp v. iS^^. Saveur, sup. 

B. 616; Fisk Y. Att.'Gen. Ij. n., {ff) Richard v. Robson, 31 B. 

4 Eq. 621; Eunter v. Bulloch, 244. 
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a charity, as it would be in reality a trust for the benefit 
of the congregation (A). 

Abt. 12. — Validity as between Settlor and Cestui que 

trust. 

A settlor cannot revoke or vary a voluntary trust (a) 
(and, k fortiori, a trust based upon valuable con- 
sideration), unless there has been some fraud or 
undue influence exercised to induce biTn to create 
the trust (6), or unless he executed the settlement 
in ignorance of its legal efiEect {c) ; and not even 
then, if he has acquiesced in or acted upon the 
settlement after the influence has ceased or after 
he has become aware of the legal effect of the set- 
tlement {d). And unless there is at least a meri- 
torious consideration, it will in general, and par- 
ticularly where the cestui que trust stood in the 
relation of parent (^), guardian, counsel, solicitor, 
doctor, priest, or trustee (/) to the settlor, be in- 
cumbent upon the cestui que trust to prove that all 
the provisions are proper and usual, or if there are 
any unusual provisions that they were brought to 
the knowledge of and were understood by the 
settlor {g). No general rule can be laid down as 
to what are proper and usual provisions, but a 
power of revocation is not essential (^). 

Illxjst. — 1 . A father transferred a sum of stock into the 
joint names of his son and of a banker, and told the latter 

where a provisioii for danghters 
was omitted by the eng^ssmg 
clerk, Re Daniell, L. It., 1 Ch. 
Div. 376 ; and see Clarke v. CHrd' 
woody L. B., 7 Ch. Div. 9. 

(d) Davies y. DavieSj L. B., 9 
Eq. 468, and cases cited. 

ie) Davies v. Davies^ sup, 
f) Eylton V. Hyltony 2 Vez. 
647 ; Sunter v. Atkins, 3 M. & K. 
113 ; Tate v. Williamson, L. R., 
2 Ch. 66. 

(^} FhiUips Y. MuUingSf sup. 



(A) Hoare v. Osborne, L. R., 
1 Eq. 686; Ite Bigley's Trusts, 1 
W. R. 342. 

(«) Crabbe v. Crabbe, 1 M. & K. 
606; SidmouthY, Sidmouth, 2 B. 
466. 

(b) Osmond v. Fitzroy, 3 P. W. 
129; Euguenin v. Baseley, 14 V. 
273; Bent v. Bennett, 4 M. & C. 
277; Soghton v. Soghton, 16 B. 
299; Cooke y. Lamotte, 16 B. 234. 

(J) Fhillips Y. MuUings, L. B., 
7 Ch. 244; Fanshawe y. Welsby, 
30 B. 343 ; and see as to mistake 
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to carry the dividends to tlie son's account ; the father sub- 
sequently made a codicil to his will, attempting to qualify 
the trust thus declared. The Master of the Eolls, however^ 
said : '^ If the transfer is not ambiguous, but a clear and 
unequivocal act, I must take it on the authorities, that for 
explanation there is plainly no place. If, then, it cannot 
be admitted to explain, still less can it be allowed to qualify 
the operation of the previous act, the transfer being held 
an advancement, nothing contained in the codicil, nor any 
other matter ex post facto, can ever be allowed to alter what 
has been already done " (» ). 

2. In Phillips v. Mullings {k) the facts were these : A 
young man of improvident habits, being entitled to a sum 
of money, was induced by the trustee of the money and by 
a solicitor to execute a settlement, by which he assigned a 
part of the money to trustees upon trust to invest and to 
pay him during his life the income thereof as they should 
think fit, and after his death upon trust for his wife and 
children (if any), and in default thereof and subject thereto 
upon trust for certain of his cousins. There was no power 
of revocation or of appointment, nor a power to nominate 
new trustees ; the deed was, however, fully explained to 
hiTTi before its execution, and his attention called to the 
particular clauses. Some years afterwards he attempted to 
upset this deed, but the court held that it was irrevocable. 
Lord Hatherley saying: **It is clear that anyone taking 
any advantage under a voluntary deed and setting it up 
against the donor must show that he thoroughly understood 
what he was doing ; it cannot, however, be laid down that 
such a deed would be voidable imless it contained a power 
of revocation" (/). This case would seem to greatly 
modify the decisions in Coutts v. Acworth (m), Wollaston v. 
Tribe {n), and Everitt v- Everitt{o)y the latter of which 

U) Crdbhe v. Crahhe^ sup, L. R., 8 Ch. 329. 

(k) Sup. (m) L. R., 8 Eq. 668. 

(/) See also Eoghton v. Hogh- («) L. R., 9 Eq. 44. 

ton, 15 B. 278 ; and Hall v. Eally (o) L. R., 10 Eq. 405. 
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would Beem to have been practically oyerruled, the circum- 
fltances being the same as in Phillips t. Mullings (with the 
exception that the settlor was a young and inexperienced 
girl instead of a dissolute young man), and the decision 
exactly opposite. 

3. On the other hand, in the leading case of HugueninY. 
Baseley (j»), where a widow lady, very much under the 
influence of a derg^jrnian, made a voluntary settlement in 
his favour, it was held to be invalid. 

4. So, where a £Either induced a young son, who was 
still tmder his roof, and subject to his influence, to mak^ a 
settlement in favour of his step-brothers and sisters, it was 
held, that if the son had applied promptly, the court would 
have set it aside ; but that as he had remained quiescent 
for some years, and had made no objection to the course 
which he had been persuaded to follow, he was not en- 
titled to relief ; on the ground that by so doing, he had in 
his maturer years practically confirmed that which he had 
done in his early youth {q). Nor will the court interfere 
where the settlor subsequently acts under the deed, or does 
something which shows that he recognizes its validity (r), 
unless indeed he was ignorant of the effect of the settle- 
ment at the date of such recognition {s). 

5. Where a person, apparently at the point of death, 
signed a settlement of which he recollected nothing, which 
was never read to him, and in which a power of revocation 
was purposely omitted by the solicitor on the ground that 
he knew the variable character of the settlor, and there 
was also evidence that the settlor thought that he was 
executing the settlement in place of a will, it was held that 
the settlement was revocable {t). 

(p) 14 V. 273 ; and 2 L. 0. 656. uoood, 18 V. 269 ; Daviea v. Davies, 

Iq) Turner v. Collim, L. R., 7 L. R., 9 Eq. 468. 

Ch. 329. (*) L%8ter v. Jlodffson, L. R., 4 

(r) Jarratt v. Aldon^ L. R., 9 Eq. 30. 

Eq. 463 ; Motz v. Moreau, 13 M. {t) Fanahaw v. WeUhj^ 30 B. 

P.O. 376; WrtghtY.Vanderplank, 243. 

2K. & J. 1; JfOwrv. Lord Hare- 
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6. Where a settlor has been induced by fraud to make 
a settlement, whether voluntary or based upon value, it 
will not be enforced ; as, for instance, where a wife induces 
her husband to execute a deed of separation, in contempla- 
tion of a renewal of illicit intercourse (w). Where, how- 
ever, it is not in her contemplation at the time, but she 
does in fact subsequently commit adultery, then, as there 
was no original fraud, the subsequent adultery will not 
avoid the settlement (v). 

7. Even where there is valuable consideration given, 
but the settlor is infirm and ignorant, and there is reason 
to suppose that he did not fully understand the transaction, 
it wiU be set aside, imless it be proved that full value was 
given (to). 

8. As an example of the action of the court where the 
settlor has mistaken the effect of the settlement, the case 
of Nanney v. Williams {x) may be referred to. There the 
settlor made an irrevocable voluntary settlement in favour 
of a relation who also acted as his solicitor. The court 
considered from the evidence, that the settlor had intended 
to reserve to himself a power of revocatioA, and held, that 
although the deed was otherwise unobjectionable, and 
would have been valid if the settlor had died intestate and 
without having revoked it, yet that he having devised the 
property by his will, had exercised the power of revocation 
which ought to have been inserted, and that the settlement 
was consequently avoided. 

Akt. 13. — Validity as against Creditors, 

Every settlement of freehold, copyhold (a), or lease- 
hold lands or hereditaments, corporeal or incoipo- 

(«) Broum v. £rown, L. R., 7 Clark v. Malpas, 31 B. 80; Zw- 

Eq. 185 ; and see ^vam v. Car- quate y. Ledger, 2 Giff. 137 ; and 

rinffton, 2 D. F. & J. 481 ; and see CMorke v. Bolinghrohey L. R., 

Evam V. Edmonds, 13 C. B. 777. 2 Ap. Cas. 814. 

(v) Seagrave v. Seagrave, 13 V. {x\ 22 B. 452. 

443. \a) Eoimerly not included (Jlf0^- 

{w) Baker v. Monk, 33 B. 419 ; thews v. Feaver, 1 Cox, 272), but 
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real, or of bucIl kinds of goods and chattels as are 
capable of being taken in execution (i), is void as 
against existing and future creditors of the settlor, 
in the following cases : — 

a. If there is direct and posiiiix evidence of an 
intention to defeat or delay such creditors, inde- 
pendently of the consequences which may have fol- 
lowed, or which might have been expect^ to follow 
the settlement (c). 

/S. If (although there is no direct proof of 
such intention) the settlement is voluntary, and the 
circumstances are such that the settlement must 
necessarily have the effect of defeating or delaying 
such creditors, and whether some of the debts 
existing at the date of the settlement still remain 
unpaid {d) or not {e). The mere fact that such a 
settlement has in the event defeated or delayed 
creditors is not sufficient unless that was its pro- 
bable result (semble). 
Such settlements are, however, valid in the hands of 
persons who are bon& Me purchasers for valuable 
consideration (/), whether from the settlor or from 
the persons claiming under such settlements. 



now included by effect of 1 & 2 
Vict. c. 110, B. 11. 

{b) Eider v. Kidder, 10 V. 360. 
As to what goods come under this 
description, see Barrack y. MeCul- 
hck, 3 K. & J. 110: Stokoe v. 
Cowan J 29 B. 637. And as to 
choses in action, Norcut y. Dodd, 
Cr. & Ph. 100 ; and 1 & 2 Vict. 
c. 110. 

(c) Freeman v. Pope, L. R., 6 
Ch. 640 ; Spirett v. Wilhwsy 11 
Jut., N. S. 70; Sarman v. Sich" 
ards, 10 Ha. 89; Strong y. Strong , 
18 B. 611; Columbine y. Fenhall, 
1 Sm. & G. 228; Fott y. Smith, 
21 B. 611; Eeese Miver Co. v. 
Attwell, L. R., 7 Eq. 347; Bar- 
ling V. Bishop, 29 B. 417; Re 
Fearaon, L. R., 3 Ch. Diy. 807. 



{d) Freeman y. Fope, sup, ; Lush 
y. Wilkineon, 6 V. 384; JSolmes 
y. Fenney, 3 K. & J. 99 ; Searfy. 
Soulby, 1 M. & G. 376; Thompson 
y. Webster, 7 Jur., N. S. 631. 

{e) Taylor y. Coenen, L. R., 1 
Gh.Diy. 636; but see Zidney y. 
Coftssmaker, 12V. 136; Toumsendy. 
Westacott, 4 B. 68 ; Richardson y. 
Smallwood, Jac. 668 ; Jenkyn y. 
Vaughan, 3 Dr. 419 ; Freeman y. 
Fope, sup, 

(/) George y, Milbanke, 9 V. 
189; Dauheneyy, Coekbum, IMer. 
638. And where the consideration 
was marriage, and the intended 
wile knew nothing of the fraudu- 
lent intention, the settlement was 
held goodqulk her and her children 
{Kevan y. Crawford, L. R., 6 Ch. 
Div. 29). 
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Obs. — ^In the above rule I have attempted to digest the 
decisions upon the construction of the statute 13 Eliz. c. 5, 
passed ''for the avoiding of feigned, convinous, and fraudu- 
lent feoffments, &c., contrived of malice, fraud, covin, 
collusion, or guile, to delay, hinder, or defraud creditors or 
others," by which it was enacted, that "all and every feoff- 
ment, gift, grant, alienation, bargain, and conveyance of 
lands, tenements, hereditaments, goods, chattels, or any 
of them, by writing or otherwise, and all and every bond, 
suit,' judgment, and execution to and for any intent or 
purpose before declared and expressed, shall bQ deemed and 
taken only as against that person or persons, his or their 
heirs, successors, executors, administrators and assigns 
whose action, suits, debts, accounts, damages, penalties, 
forfeitures, heriots, mortuaries and reliefs by such guile- 
ful, covinous or fraudulent devices and practices as is 
aforesaid are, shall, or might be in any ways disturbed, 
delayed or defrauded^ to be clearly and utterly void, frus- 
trate and of none effect; any pretence, colour, feigned 
consideration, or any other matter or thing to the contrary 
notwithstanding. By* the fifth section it was provided that 
the act should not extend to any estate or interest in lands, 
&c., or goods, &c., assured upon good consideration and 
bona fide to any person not having at the time of such 
assurance any notice or knowledge of such covin, fraud or 
collusion. 

Illtjst. — 1. In Tw3nine*8 ca8e(y) one Pierce was indebted 
to Twynne in 40/. and to 0. in 200/. 0. brought an action 
for his debt, and pending the result Pierce conveyed all 
his g^ods, to the value of 300/., to Twynne in satisfaction 
of his debt ; but Pierce continued in possession of them. 
Here the court held that there was direct evidence of an 
intention on the part of Pierce to hinder and delay C. And 
although Twynne had given valuable consideration for the 
goods, yet he was privy to the fraud, and consequently 

{g) 1 Sm. L. C. 1. 

IT.T. E 
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could not avail himself of the proviso in sec. 5. Stress was 
laid upon the fact that Fierce was allowed to remain in 
possession of the goods, although the conveyance purported 
to be not a mere mortgage, but an absolute alienation. 
Had it been a mortgage, of course the mere fact of the 
mortgagor retaining possession would have been no badge 
of fra.ud, as it is one of the usual incidents of a mort- 
gage (A). The main and substantial point, however, which 
the court decided was, that it was obvious, for divers rea- 
sons, that the conveyance was a mere fraudulent arrange- 
ment between Twynne and Pierce to shelter the latter from 
the just demands of his creditors, and was therefore void 
under the statute. 

2. So, again, where a director of a company was sued by 
the company, and fearing that a judgment would be given 
against him, made a voluntary assignment to his daughter 
of all his property, it was held that the fraudulent inten- 
tion was manifest, and that the settlement was void as 
against the company, although they were not creditors at 
the time, and it did not appear that there were any creditors 
at the time (t). Even though the daughter was no party 
to the fraud, yet she was not protected, because she had 
not given valuable consideration. 

3. And so again, in Spirrett v. Willows (j), the settlor 
being' solvent at the time, but having contracted a con- 
siderable debt which would fall due in the course of a few 
weeks, made a voluntary settlement, by which he with- 
drew a large portion of his property from the payment of 
debts, after which he collected the rest of his assets and 
spent them in the most reckless way, thus depriving the 
expectant creditor of the means of being paid. In that 
ca^e there was clear and plain evidence of an actual inten- 
^on to defeat creditors, and accordingly the settlement was 
«et aside. 

(A) Edwards v. Sarben, 2 T. R. (i) ^eese Itwer Co, v. Attwell^ 

^87. L. R., 7 Eq. 347. 

U) 3 D. J. & S. 293. 
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4. And again, where one made a voluntary settlement 
upon himself until bankruptcy, and then over, it was so 
clearly intended to defraud creditors that it was held 
void (k). 

5. But where value is bond fide given by a person for an 
assignment, even although he may know that the effect of 
the assignment will be to hinder or defeat the assignor's 
creditors, or expectant creditors, yet if the transaction be a 
bona Me purchase, and not a mere collusive arrangement 
between the parties with the intention of causing such 
hindrance or delay, it will be upheld (/). 

6. In Freeman r. Pope (m) the circumstances, so far as 
they are material as illustrating the principle laid down in 
paragraph 3 of this article, were as foUows: — ^The settlor 
was a clergyman, with a life income of about 1,000/. a year ; 
but at the date of the settlement in question his creditors 
were pressing him, and he had to borrow from his house- 
keeper a sum wherewith to pay pressing creditors ; and he 
handed over to her as security the only property he had in 
the world and a policy of insurance for 1,000/. upon his 
own life. The security to the housekeeper exceeded in 
value her debt by about 200/. ; but the settlor also owed 
a debt of 339/. to his bankers, which was subsequently 
increased at the date of the settlement to 489/. under 
an arrangement that he would allow his solicitor to re- 
ceive part of his income, and out of it pay 100/. a year 
towards liquidating the 489/., and would pay the residue 
into the banker's bank upon a current account. There 
was no bargain, however, that the bankers would not 
sue. Being in these circumstances, he executed a volun- 
tary settlement of the Hfe policy in favour of a Mrs. Pope, 
and having done so, was consequently in this position, 
that he had nothing wherewithal to pay, or to give secu- 

(A;) lEU Pearson, L. B., 3 Ch. Div. Co., 4 Dr. 492 ; and see judgment 
807. in Harman v. RichardSy 10 Ha. 89. 

\t) See Darville v. Terry, 6 H. (m) L. R., 6 Ch. 640. 

& N. 807; Sale y. Saloon Omnibus 

E 2 
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rity for the debt of 489/., except the surpluB value of the 
furniture^ and he was dearly and oompletel j insolvent the 
moment he executed the settlement. Upon these facts, 
a subsequent creditor instituted a suit to set aside the 
settlement, on the ground that although there was no 
actual fraud, yet the effect of the settlement was to defraud 
creditors, and that as there were creditors antecedent to 
the settlement still unpaid (n), he could ask for it to be set 
aside ; and the court held that this was so, Lord Hatherley 
saying : *' The principle on which the statute of Elizabeth 
proceeds is this, that persons must be just before they are 
generous, and that debts must be paid before gifts can be 
made. The difficulty the Yice-Chancellor seems to have 
felt in this case was, that if he, as a special juryman, had 
been asked whether there was actually any intention on 
the part of the settlor in this case to defeat, hinder or delay 
his creditors, he should have come to the conclusion that 
he had no such intention. It appears to me, that this does 
not put the question exactly on the right ground, for it 
would never be left to a special juiy to find whether the 
settlor intended to hinder, delay or defeat his creditors, 
without a direction from the judge that if the necessary 
effect of the instnunent was to def eat, hinder or delay 
creditors, that necessary effect was to be considered as 

evidencing an intention to do so Of course there 

may be cases (of which Spirett v. Willows is an example) 
in which there is direct and positive evidence to defraud ; 
.... but it is established by the authorities, that, in the 
absence of any such direct proof of intention, if a person 
owing debts makes a settlement which subtracts from the 
property which is the proper fund for the payment of those 
debts an amount without which the debts cannot be paid ; 
then, since it is the necessaiy consequence of the settle- 

(») It has been since held that to the settlement is immaterial, 
.the fact of the existence of nn- Taylor y. Coenen, L. B., 1 Ch. Div. 
paid debts contracted antecedent 636. 
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ment (supposing it effectual) tliat some creditors must 
remain unpaid, it would be the duiy of the judge to direct 
the jury that they must infer the intent of the settlor to 
have been to defeat or delay his creditors, and that the 
case is within the statute." And Lord Justice GifPard 
said : ** There is one class of cases, no doubt, in which an 
actual and express intent is necessary to be proved, that is 
in such cases as Holmes v. Penney and Lloyd v. Attwood, 
where the instruments sought to be set aside were founded 
on valuable consideration; but where the settlement is 
voluntary, the intent may be inferred in a variety of ways. 
For instance, if, after deducting the property which is the 
subject of the voluntary settlement, sufQ.cient available 
assets are not left for the payment of the settlor^ debts, the 
law infers intent. Again, if at the date of the settlement 
the person making the settlement was not in a position 
actually to pay his creditors, the law would infer that he 
intended, by making the volimtary settlement, to defeat 

and delay them That being so, the 'appeal must 

be dismissed." 



Akt. 14. — Validity as against Trustee in Bankruptcy of 

a Trader. 

a. A voluntary settlement by a trader (unless the 
trust property has accrued to him since marriage 
in right of his wife, and the trust is in favour of ms 
wife or his children) is void as against the settlor's 
trustee in bankruptcy, if he become bankrupt 
within two years after the date of such settlement ; 
and if the settlor become bankrupt within ten years 
it is void, unless it can be shown tiiat he was solvent 
at the date of the settlement without the aid of the 
property comprised therein {a). 

/S. Any covenant or contract made by a trader in 

(«) Bankruptcy Act, 1869 (32 & 33 Viot. c. 71, s. 91); Ex parte 
Huztable, L. K., 2 Ch. Diy. 64. 
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consideration of marriage, for the future settlement 
upon or for his wife or children, of any money or 
property wherein he had not at the date of his 
marriage any estate or interest, whether vested or 
contingent (s), in possession or remainder, and not 
being money or property of or in right of his wife, 
is, upon his becoming bankrupt before such pro- 
. perty or money has been actually transferred or 
paid pursuant to such contract or covenant, void 
against his trustee in bankruptcy. 

Obs. — ^It need scarcely be pointed out that these pro- 
visions are in addition to, and not in substitution for, 
those heretofore contained with regard to fraudulent 
settlement^ 



Art. 15. — Validity as against subsequent Purchasers. 

Every settlement of freeholds, copyholds, or lease- 
holds {a)y made with intent to deceive purchasers, 
or made without any valuable consideration (6), 07* 
containing a power of revocation {c) at the will, or 
practically at the will {d), of the settlor, is void as 
against subsequent bon& Me purchasers for value 
from, or mortgagees {e) or lessees (/) of, the settlor, 
and it is immaterial that they have had notice of 
the settlement (g) ; but where there is no actual 
fraud, the settlement will be void so far only (h) 



(z) See JRe Andrews, L. B., 7 
Ch. Div. 635. 

(a) As to copyholds, see Doe v. 
Sottriell, 6 B. & Ad. 131 ; Currie 
V. Nindy 1 M. & C. 17; and as 
to leaseholds, see last note to 
Saunders v. JDehew, 2 Ver. 272; 
bnt remember that a settlement 
of leaseholds cannot in general be 
voluntary. See "Definitions,*' 
and Pn(« y. Jenkins, L. B., 5 Ch, 
Div. 619. 

(b) Doe V. Manning, 9 East, 59. 

(c) 27 Eliz. c. 4, s. 5. 



{d) Standon v. BuUock, dt. 3 
Bep. 82 b ; Lavender v. Blackstone, 

3 Keb. 526 ; Jenkins v. Kemiss, 1 
Lev. 160. 

{e) Doe V. JTebher, 1 A. & E. 
733; Dolphin v. Aylward, L. B., 

4 H. L. 486 ; Ede v. Knowles, 2 
Y. & C. C. 172. 

(/) Doe V. Moses, 2 W. Bl. 
1019. 

(g) Doe V. Manning, sup. 

[h] Croker v. Martin, 1 Bl., N. 
S. 573 ; Dolphin v. Aylward, sup. 
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as may be necessary to give effect to such 
subsequent transaction. A voluntary cestui que 
trust has no equity to the purchase-money as 
against the settlor {i). This article is, however, 
subject to the proviso, that every such settlement is 
valid in the hands of purchasers for value and bonfi, 
fide (A;), whether claiming as cestuis que trust under 
the settlement, or as purchasers from voluntary 
cestuis que trust, and whether with or without 
notice of the voluntary character of the settle- 
ment (/). 

Obs. — ^In this article, I have attempted to digest the 
effect of the decisions upon the Act 27 Eliz. c. 4, whereby 
all conveyances, &c. of land, tenements or hereditaments, 
made with the intent to defraud purchasers, and also all 
conveyances with any clause of revocation at the grantor's 
pleasure, are made void against subsequent purchasers. 
The principle upon which volimtary settlements have been 
held void under this act seems to be, that by selling the 
property afterwards for a valuable consideration, the vendor 
so entirely repudiates the former voluntary settlement, and 
shows his intention to seU, as that it shall be taken con- 
clusively against him and the person to whom he conveyed 
that such intention existed when he made the voluntary 
conveyance, and consequently that it was made in order to 
defeat the purchaser (m). This being the principle, the 
statute can only apply to voluntary conveyances, when the 
settlor and the subsequent vendor are the same person, 
and does not apply where the latter is the heir, or a second 
voluntary grantee of the former (n); imless indeed the 
settlement was actually fraudulent (o). 

It has been repeatedly held that a very small consideration 

(«) Dakin v. Whymper, 26 B. {m) Per Campbell, C. J., JDoe 

668. Y,Eu8hamy 17 Q.B. 723; 2lL. J., 

Ik) 27 Eliz. c. 4, s. 4. Q. B. 139. 

(/) Prodgers v. Langhamy Keb. («) Ibid, ; and see Tarker v. 

486; Sid. 133. Carter, 4 Ha. 409. 

(o) BurrelVs case, 6 Rep. 72. 
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is Bnffident to take the case out of this statute {p) ; and in 
a recent case it was held, that the mere onus of performing 
covenants, attaching to the voluntary assignee of a lea^e, 
was a sufficient consideration (g). 

Illtjst. — 1. As an illustration of the principle, that the 
settlement is void so feur only as is necessary to give efPect 
to the subsequent transaction, the case of property sub- 
sequently mortgaged may be instanced. In such a case, 
the voluntaiy cestuis que trust will be entitled, subject to 
the mortgage; and if imsettled estates are included in the 
mortgage, the cestuis que trust are entitled to throw the 
mortgage on to the unsettled estates, if they are sufficient 
to answer it (r). 

2. The subsequent purchase for value, must be bona fide. 
Thus where the consideration is grossly inadequate, the 
sale may be impeached by the voluntary cestui que trust, 
on the ground that the transaction is on the face of it a 
collusive arrangement between the settlor and the so-called 
purchaser, for the purpose of relieving the former from the 
settlement (*). 

(p) BagapooU y. CoUins, L. B., (r) Sales v. Cox, 32 B. 118. 

6 Oh. 228; Toumend y. Toker, {s) I)oe t. JRoutledffe,Cofwp, 706; 

L. R., 1 Ch. 446. Metcalfe v. Fuhertoft, 1 V . & B. 

{q) Price v. Jenkins, L. B., 5 184. 
Ch. Div. 619. 
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SUB-DIVISION IV. 

CONSTBUCTION OF DECLARED TbTTSTS. 



Art. 16. — Executed Trusts construed strictly ^ and 

Executory liberally. 

«a. In the constraction of executed trostB, teclmioal 
terms are construed in their legal and technical 
sense («). 

/8. In the construction of executory trusts, the court 
is not confined to the language of the settlement 
itself ; and where the words of the settlement are 
improper or informal (J), or would create an illegal 
trust (c), or would otherwise defeat the intention of 
the settlor as gathered from the motives which led 
to the settlement, and from its general object and 
purpose, or from other instruments ta which it 
refers, or from any circumstances which may have 
influenced the settlor's mind (c?), the court will not 
direct a conveyance according to the strict words of 
the settlement, but will order it to be made in a 
proper and legal manner so as best may answer to 
the intent of the parties (e). 

Illust. — 1. If an estate is vested in trustees and their 
heirs, in trust for A. for life without impeachment of 
waste, with remainder to trustees to preserve contingent 
remainders, with remainder in trust for the heirs of A.'s 
body, the trust being an executed trust, A., according to 
the rule in SheUey's case, which is a rule of laio and not 

(a) Wright v. Fearaon, 1 Ed. (e) Sumberstan v. Sumberstotif 
126; Auttm v. Tayfor, ibid, 367; 1 P. W. 332. 

Brydges v. Brydges, 3 Ves. jiin. {d) See per Lord Chelmsford 

126; Jervoise v. Duke of North- in SaekviUe West v. Rohnesdaie, 

umberlandyl J. & W. 671. L. R., 4 H. L. 543. 

(b) See £arl Stamford v. Sir (e) Earl Stamford v. Sir John 
John Sobart, 3 Br. P. 0. Tarl. Hobart, sup. ; and see Cogan v. 
ed. 31—33. Buffield, L. R., 2 Ch. Div. 44. 
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merely of construction, will be held to take an estate 
tail (/). Of course, where the doctrine could not apply in 
law, owing to the life estate being equitable, and the re- 
mainder legal, or vice versa, the rule will not apply in 
' equity (y); nor where the word " heir" is used in the sense 
of persona designata(A), as where the ultimate limitation is 
** to the person who may then be the heir of A." 

2. But in the leading case of Lord Glenorchy v. Bos- 
ville (t)f where the settlor devised real estate to trustees 
upon trust, upon the happening of the marriage of his 
grand-daughter, to convey the estate to the use of her for 
life, with remainder to the use of her husband for life, 
with remainder to the issue of her body, with remainders 
over, it was held, that though the grand-daughter would 
have taken an estate tail had it been an executed trust, yet 
the trust, being executory, was to be executed in a more 
careful and accurate manner ; and that as the testator's 
intention was to provide for the children of the marriage, 
that intention would be best carried out by a conveyance 
to the grand-daughter for life, with remainder to her hus- 
band for life, with remainder to her first and other sons 
in tail, with remainder to her daughters. 

3. And so in marriage articles, a covenant to settle 
estates to the use of the husband for life, with remainder 
to wife for life, with remainder to their heirs male, and the 
heirs of such male, is always construed to mean that the 
settlement shall be so drawn as to give life estates only, to 
the husband and wife successively {k) ; for it is not to be 



(/) Wright V. Fearson, 1 Ed. 
119; Austen v. Tat/lor, ibid. 361; 
Jones V. Morgan, 1 Bro. C. C. 
206; Jervoise v. Buke of North- 
umberland, 1 J. & W. 659. 

ijg) Collier v. M^Bean, 34 Beav. 
426. 

(A) Greaves v. Simpson, 10 Jur., 
N. S. 609. 

(«) 1 W. & T., L. C. 1. 



{k) Trevor v. Trevor, 1 P. W. 
622; Streatjield v. Streatjield, 1 
W.&T.L.C. 333; Jones y, Lang- 
ton, 1 Eq. 0. Ab. 392 ; CiMaek v. 
Cusaek, 6 Bro. P. 0. Tom. ed. 116 
Griffith V. Buckle, 2 Vem. 13 
Stoner v. Curtoen, 6 Sim. 268 
Davies v. Davies, 4 Beav. 64 
Lambert y. Fey ton, 8 H. L. Cas. 1. 
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presumed that the parties meant to put it in the power of 
the husband to defeat the very object of the settlement, 
which is to make a provision for the issue of the mar- 
riage (/). 

4. So where in marriage articles the word ^^ issue" is 
used, it will not be confined to male issue, because that 
would be inconsistent with the object of the articles, but 
will be construed to mean sons successively in tail, with 
remainder to daughters in taQ, with cross remainders 
over(«»). 

5. But where the articles show that the parties under- 
stood the distinction, as, for instance, where part of the 
property is limited in strict settlement, and part not, the 
trust will be construed strictly (n). 

6. In a will it is obvious that the same presumption will 
not arise as in the case of marriage articles; and, therefore, 
where a testator gave 300/. to trustees, upon trust to lay it 
out in the purchase of lands, and to settle such lands to the 
only use of M. and her children, and if M. died without 
issue, **the land to be divided between her brothers and 
sisters then living," it was held that this gave M. an estate 
tail(o). 

7. There is, however, no difference between the con- 
struction to be put on an executory trust created by mar- 
riage articles, and on an executory trust created by will, 
except so far as the former by its very nature furnishes 
more emphatically the means of ascertaining the intention 
of those who created the trust (p). In Sackville West v. 

(/) Snell, 60. («) Eowel v. Howel, 2 Ves. 358; 

(m) Nandickv, Wilkes, GH.'Eq. Fowel v. Pricey 2 P. "W. 636; 

Rep. 114; Burton y. Sastinga, Chamber8y,Chamber8,21Ski.C,Ah, 

ibid. 113; Mart v. Middlehuratf 36, c. 4; Highway y. Banner y 1 

3 Atk. 371 ; Maguire v. Scully, 2 Bro. C. C. 684. 

Hy. 113; Bumaby v. Griffin, 3 (o) Sweetapple y. Bindon, 2YeT. 

Ves. 206; Home v. Barton, 19 636. 

Ves. 398 ; Fhillipa v. James, 2D. (p) Sackville West v. Holmes^ 

& Sm. 404 ; Be Daniel, L. B., 1 dale, L. B., 4 H. L. 643. 
Ch. Div. 376. 
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Viscount Holmesdaley Lady A., by a codicil to her inll, 
revoked certain uses declared therein, and declared her 
intentions to be, to give certain real and personal property 
to trustees, in trust to settle it as near as might be, with 
the limitations of the barony of Buckhurst, in such manner 
as the trustees should consider proper, or as their counsel 
should advise. The barony was limited to Lady De la 
Warr for life, with remainder to £., her second son, and 
the heirs male of his body, with remainder to the third, 
fourth, and other sons in like manner. It was held, that 
the property ought not to be settled upon B. in tail like 
the barony, but that it ought to be limited in a course of 
strict settlement to E. and other younger sons of Lady De 
la Warr for their respective lives, with remainder to their 
sons successively in tail male, in the order mentioned in the 
patent whereby the barony was created ; and Lord Ohebns- 
ford said : '' The best illustration of the object and purpose 
of an instrument furnishing an intention in the case of eze- 
cutoiy trusts, is to be foimd in the instance of marriage 
articles, where, the object of the settlement being to make 
a provision for the issue of the marriage, no words, how- 
ever strong, which in the case of an executed trust would 
place the issue in the power of the father, will be allowed 
to prevail against the implied intention. So, as Sir W. 
Grant said, in Blackburn v. Stables (q), 'in the case of a will, 
if it can be clearly ascertained from anything in the will 
that the testator did not mean to use the expressions which 
he has employed in their strict technical sense, the court, 
in decreeing such settlement as he has directed, will depart 
from his words to execute his intention.* . . . There are 
cases of executory trusts in wills, where the words * heirs 
of the body' have been made to bend to indications of in- 
tention that the estate should be strictly settled; and a 
direction in a will, that a settlement 'shall be made as 

(q) 2 V. & B. 369. 
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eounsel sliall advise/ has been held suffident to show that 
the words were not intended to have their strict legal 
effect (r). . . . It appears to me that the words of the 
codicil express an intention that the barony and the estates 
should go together to the same person, but not that the 
limitations of the two should be identical. . . . The word 
'correspond' does not mean that the limitations are to be 
exactly the same, but that they are to be adapted to each 
other so as to cany out the testatrix's intention that the 
estate and title should go together. ... If the settlement 
were framed with a limitation in the words of the letters 
patent. Lord Buckhurst would be able to defeat this inten- 
tion, and, by converting his estate tail into a fee simple, to 
separate the estate and the title for ever." 

8. So again, where a testator bequeathed money to 
trustees upon trust to purchase real estate, and settle it 
upon A. for life without impeachment of waste, with 
remainder to trustees to preserve contingent remainders, 
with remainder to the heirs of A.'s body, and with a power 
to jointure, and also devised land to A. upon exactly 
similar uses, it was held, that the testator manifested an 
intention to give A. a life estate only, and that conse- 
quently in the case of the executory trusts this intention 
should be carried out ; but that in the case of the devise, 
that being executed, must be construed according to the 
rule in Shelley's case («). Where there was a devise to a 
corporation in trust to convey to A. for life, and afterwards 
upon the death of A. to his first son for life, and so to the 
first son of that first son for life, with remainder in 
default of issue male of A. to B. for life, and to his sons 
and their sons in like manner. Lord Cowper said, that 
though the attempt to create a perpetuity was vain, 
yet, so far as was consistent with the rules of law, the 
devise ought to be complied with; and he directed, that 

(r) Bastard v. Frobj/, 2 Cox, 6. (s) Fapillon v. Voieey 2 P. W. 

671. 
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all the sons already bom at the testator's death should 
take estates for life, with limitations to their unborn sons 
in tail (t). 

9. As a last illustration may be quoted the recent case 
of Willis V. Kymer («). There a testatrix had by her will, 
after requesting her sister Eliza to perform her wishes as 
therein expressed, bequeathed various legacies to her 
brothers and sisters and their children, including a legacy 
of 3,000Z. to her brother John for life, " the principal to be 
divided at his death between his children John, Sophia, 
and Mary Ann." The testatrix subsequently made a 
codicil, whereby she bequeathed to Eliza, ** all I possess," 
requesting at her death she '^ will leave the sums as I have 
directed heretofore." Eliza, by her will, appointed the 
shares of Sophia and Mary Ann to them to their separate 
use, and the question then arose whether she could do so; 
and Sir George Jessel, M. R., said, "I am of opinion that 
Eliza had power to attach a limitation to separate use. 
. . . The original will and codicil say nothing about 
separate use. They merely direct her to leave the money 
after her brother's death to his children, and nothing 
more. She is therefore bound not to make a dLfferent 
disposition. Well, she has conformed to that direction, 
by leaving the money to the children; and in doing so 
has taken care to dispose of it in such a manner that the 
shares of the daughters shall, in case of their marriage, 
still remain for their own benefit, thus effectually carrying 
out her sister^s intention,^^ 

U) Sumbertton y. Sumberstorif 15 Beav. 173; bnt Bee Bioffrover. 

1 P. W. 332 ; WiUiam v. TeaU, Eandcock, 18 Sim. 378. 
6 Ha. 239 ; Lyddon v. EUiwn, 17 («) L. R., 7 Ch. Div. 181. 

Beay. 565; Feard y. Kekewich, 
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AsT. 17. Introdttetory Swnmary, 

18. EesuUing Trusts of undisposed jResidue, 

19. BesuUing Trusts where declared Trust Ulegal, 

20. BestUting Trusts where Fur chase in another's Name, 

21. Profits made by fiduciary Persons. 

22. Equitable and legal Estates not united in one Person, 



Akt. 17. — Introductory Summary. 

Constructive trusts arise, either (1) when the legal 
estate is ^ven but the equitable interest is not, or is 
only partially disposed of; (2) when the equitable 
interest is disposed of in a manner which the law will 
not permit to be carried out ; (3) when a purchase has 
been made in the name of some other person than the 
real purchaser (in each of which three cases the equit- 
able interest may return, or, as it is technically called, 
" result " to the settlor or purchaser) ; (4) when some 
person holding a fiduciary position has made a profit 
out of the trust property; and (5) in all other cases 
where there is no express trust, but the legal and 
equitable estates in property are nevertheless not co- 
equal and united in the same individual. 



Abt. 18. — Resulting Trust where Equitable Interest not 

xcholly disposed of. 

When property is given to a person, and it is either 
expressed on the face of the instrument by 
wHch it was given, or, in the absence of such 
expression, it appears to have been the probable 
intention of the donor, extracted from the general 
scope of the instrument (a), that the donee was 

{a) Per Lord Hardwicke, Sill Walton t, Walton, 14 V. 322; King 
T. Bishop of London, 1 Atk. 620 ; t. Denison, 1 V. & B. 279. 
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not intended to take it beneficially, but the instru- 
ment is either silent aa to the way in which the 
beneficial interest is to be applied, or directs that it 
shall be applied for a particular purpose (as dis- 
ting^uished from a mere subjection to such pur- 
pose (b) ), which purpose turns out to be insufficient 
to e:uiaust the property or cannot be carried into 
effect (c), there will be a resulting trust in favour 
of the donor or his representatives (rf). "Where the 
non-beneficial character of the gift appears on the 
face of the instrument, no evidence to the contrary 
is admissible (e) ; but where it is merely presumed 
from the general scope of the instrument, parol 
evidence is (at all events in the case of gifts inter 
vivos) admissible, both in aid and in contradiction 
of the presumption (/). 

Illust. — 1. Thus, where real pstate was devised to "my 
trustees," but no trusts were declared in relation to it, it 
was held that the trustees must hold it in trust for the 
testator's heir; for by the expression '^trustees," unex- 
plained by anything else in the instrument (y), all notion 
of a beneficial interest in the gift to those individuals was 
excluded (A). 

2. And so where a testator devised and bequeathed all 



{b) See 1 Jarm. 533 ; Watson ▼. 
Mayesj 6 M. & 0. 126; TFoodr, 
Cox, 2 M. & G. 684. 

{e) Stubba ▼. Sarffou, 3 M. & 0. 
607 ; Aekroydf ▼. Smithton, 1 B. 
0. 0. 603. 

(d) Asto whether it results to 
his residuary devisees, legatees, 
or real or personal representa- 
tives, see Lewin, 182 et seq. 

(e) See Langham v. Sandford, 
17 V. 442; Irvine v. Sullivan, 
li. It.| 8 !Ejq. 673. 

(/) 29 Oar. II. c. 3, s. 8. 
Gascoiffne v. Thwinfff 1 Ver. 366 ; 
mUut V. WiUit, 2 Atk. 71; Gook 
V. Sutchinsonf 1 Ke. 60. As to 
parol evidence explanatory of a 
testator'' a intention, see Ihekaey y. 



Doekaey, 2 Eq. 0. A. 606 ; North 
y. Crompton, 1 Oh. Oa. 196 ; JTalton 
V. Walton, 14 V. 322; Langham 
V. Sandfordj sup,; Lynn y. Beaver ^ 
1 T. & R. 66; and Lewin, 52 
etseq.f and 130; and aeeBiddulph 
y. Williamay L. R., 1 Oh. Div. 
203. 

(ff) As, for instance, if the ex- 
pression is used with reference to 
one only of two separate funds. 
Bateley Y. Windle, 2 B. 0. 0. 31; 
Pratt V. Sladden, 14 V. 193; Gibhs 
V. Rumsey, 3 V. & B. 294. 

(h) Dawaon v. darky 18 V. 
264 ; Barra v. Fewhe, 2 H. & M. 
60; and see Elcoek y. Mapp, 3 
H. L. Gas. 492. 



inn>ISFOSED OF BESIDI7E. 



65 



his estate and effects to A. and B., their heirs, executors, 
and administrators, upon trust to convert his personal estate, 
and to stand possessed of the proceeds and of the residue 
of his estate and effects, upon trusts only applicable to 
personalty, it was held that the real estate of the testator 
passed to the trustees by the use of the word " devise" in 
the gift, and the word "heirs" in the limitation; but that 
as the trusts were rigidly and exclusively applicable to 
personal property, and as the trustees had been designated 
by that name, and so could not take beneficially, there was 
a resulting trust of the real estate in favour of the settlor's 
heirs (»). 

3. Where lands have been conveyed to a trustee, and 
the trusts have not been manifested and proved by a signed 
writing in accordance with the Statute of Frauds, there 
will be a resulting trust to the settlor (J), 

4. So, if a declared trust is too uncertain or vague to be 
executed {k), or fails by lapse (1) or otherwise, then as it is 
eicpressed on the face of the instrument, that the trustee 
was not intended to take beneficially, there will be a result^ 
ing trust. 

5. Where real property is granted to another, either 
without any consideration at all, or for a merely nominal 
one (m), then if no trust is declared of any part of it, and 
the grant is to a stranger, and no intention of passing the 
beneficial interest appears, either by the instrument or by 
parol or other evidence (»), the law presumes that the prob- 



(») Loughley v. Zottghley, L. B., 
13 Eq. 133; Dunnage v. JFhite, 1 
J. & W. 583; Lloyd v. Zloyd, 
L. R., 7 Eq. 458; comp. JD'Al- 
maine y. Moseley, 1 Dr. 629; Coard 
V. Holdemeas, 20 B. 147. 

{j) Mudkin v. JDolman, 35 L. T. 
791. 

(k) Stubbs V. Sarffouj 2 Ke. 255 ; 
Morice v. Bishop of Durham, 9 V. 
899, and 10 Y. 522; Kendal y. 

U.T. 



Granger, 5 B. 300. 

(/) Ackroyd y. SuMtheon, 1 B. 
C. 0. 503; Spink y. Letois, 3 B. 
G. G.- 355 ; or beoomes in the eyent 
too remote, Treyonwell y. Syden-- 
ham, 3 Bow, 210. 

(m) Sayes y. Kingdome, 1 Ver. 
33; SeuUhorpe y. Burgess, 1 V. 
jun. 92. 

(») Cook y. Sutchinson, 1 Ke. 
60. 
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able intention of the grantor was not to confer a benefit (o), 
and acoordingly looks upon the grantee as a trustee for the 
grantor or his representatives. 

6. But where the gift is of chattels, it would seem that 
an intention to confer beneficially would be presumed, on 
the groimd of the utter fatuity of the proceeding on any 
other supposition {p). But this presumption is, of course, 
rebuttable by evidence (y). 

7. Where there is a devise to A. upon trust to pay debts 
or to answer an annuity, there is a resulting trust of what 
remains, after payment of the debts or satisfaction of the 
annuity (r). 

8. But where (*) one made his will, and thereby gave 
51. to his brother (who was also his heir-at-law), and made 
and constituted his "dearly beloved wife" his "sole heiress 
and executrix" of all his lajids and real and personal estate, 
to sell and dispose thereof at her pleasure, and to pay his 
debts and legacies, it was held, that the wife was entitled 
to the real estate for her own benefit, and that there was 
no resulting trust to the heir, on the groimd that the direc- 
tion that the wife should be sole heiress, did in every 
respect place her in the stead of the heir-at-law and not as 
trustee for him, and that this was "rendered plainer by 
reason of the language of tenderness and afPection which 
must intend to her something beneficial, and not what 
would be a trouble only;" in addition to which the heir 
was not forgotten, but had 51, left him. 

9. And so under a devise to A., charged with the pay- 
ment of debts and legacies {t), or charged with the payment 
of a contingent legacy (m) which does not take effect, there 

(o) SeuUhorpe v. BurgeaSy sup.; B. 279; Watson v. Sayes, sup. 

andseelTw^cAifwv. Z«fi, 1 At. 447. («) JRogers v. JRogersj 3 P. W. 

(p) George v. Jloward, 7 Pr. 193. 

€51. {t) King v. Dennison, sup.; 

{q) Custanee v. Cunningkamey 13 JFood y. CoXy sup, 

B. 363. (w) TregonweU v. Sgdenham, 3 

(r) JERng v. JDennison, 1 V. & Dow, 210. 
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will be no resulting trust, but the whole property will go 
to the devisee beneficially, subject only to the charge. 



Art. 19. — Resulting Trusts where Trusts declared are 

IllegaL 

When a person has intentionally vested property in 
another for an illegal purpose, then if the trustee 
expressly relies (a) upon the maxim "/w pari delicto 
potior est conditio possidentisj'* the settlor cannot 
recover it back (6), except in the following cases, 
namely, — 

a. Where the illegal purpose is not carried into 
execution and nothing is done imder it, there is a 
locus pcenitentiae, and the mere intention to efiect an 
illegal object wiU not deprive the settlor of the 
right to the beneficial ownership, to which the 
trostee has no honest claim; and there will conse- 
quently be a resulting trust in favour of the 
settlor (c). 

/S. Where the effect of allowing the trustee to 
retain the property might be to effectuate an un- 
lawful object, or to defeat a legal prohibition, 6r 
to protect a fraud, equity will, on the ground of 
public policy, enforce a resulting trust in favour of 
the settlor, so as to prevent the iUegal trust being 
carried into effect (d). 



{a) Eaigh v. Kaye^ L. E., 7 
Ch. 469. 

{h) Luke of Bedford v. CokCy 2 
V. sen. 116; Curtis v. Perry y 6 
V. 739; Cottington v. Fletcher, 2 
At. 156; Brackenbury v. Bracken- 
hury, 2 J. & W. 391 ; Taylor v. 
Chester y L. R, 4 Q. B. 309 ; Ayerst 
T. Jenkins, L. R., 16 Eq. 276. 

(c) Symes v. Hughes, L. R., 9 
Eq. i75;Childers v. Childers, 1 
D. & J. 482; J)<wies v. Otty, 36 
B. 208; Birch v. Blayrave, Amb. 
264 ; Blatamone v. Staple, Or, Coop. 
260. 



{d) See per Lord Selbome in 
Ayerst v. Jenkins, L. R., 16 Eq. 
283 ; and see per Eiiight Brace, 
L. J., in Reynell v. Spry, where 
he said, ^'TVliere the pa^es are 
not in pari delicto, and where 
public policy is considered as ad- 
vanced by allowing either party, 
or at least the more excusable of 
the two, to sue for relief, relief is 
given to him." And see also to 
same effect, Lato v. Law, 3 P. W. 
393, and St. John y. St, John, 11 
V. 636. 



f2 



68 GOKSiBXJcnyE tbttsts. 

Illttst. — 1. Thus in Symes v. Hughes {e\ the plaintiff, 
being in pecuniary difficultieSy assigned certain leasehold 
property to a trustee with the view of defeating his 
creditors, and two and a half years afterwards was adjudi- 
cated bankrupt, but obtained the sanction of his creditors, 
under sect. 110 of the Bankruptcy Act, 1861, to an arrange- 
ment, by which his estate and effects were re-vested in 
him, he covenanting to prosecute a sxiit for the recovery of 
the assigned property, and to pay a composition of two and 
sixpence in the pound to his creditors, in case his suit 
should prove successful. Lord Bomilly, M. B., in deliver- 
ing judgment, said: ''The assignment was made for an 
illegal purpose, and it is said that, such being the case, 
the court wiU not interfere. I think the correct answer to 
this was given by Mr. Southgate, namely, that where the 
purpose for which the assignment was given is not carried 
into execution, and nothing is done under it, the mere in- 
tention to effect an illegal object when the assignment was 
executed, does not deprive the assignor of his right to 
recover the property from the assignee who has giveh no 
consideration for it." 

2. So, again, the plaintiff, being apprehensive of an 
indictment for bigamy (conviction for which involved for- 
feiture of property), conveyed his real estate to the defen- 
dant, on a parol agreement to retransfer when the difficulty 
should have passed over. It subsequentiy transpired that 
the plaintiff was not liable to be indicted, and thereupon 
he filed a bill praying for a retransfer of his property; 
and it was held, that although there was no express trust, 
inasmuch as there was no written proof of it, yet there 
was a resulting trust to which the statute did not apply, 
and as there was no illegality in fact, but only in inten- 
tion, the court ordered the transfer prayed for (/). 

3. And where a father conveyed the legal estate in pro* 

(#) Supra. (/) Daviet v. Otty, tup. 
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perty to his daughter, with the intention of thus escaping 
from serving as sheriff, but afterwards repented, and paid 
the fine, Lord Eiardwicke said, ''I am of opinion that the 
conveyance ought not to take efPect against his intention 
unless he had actually taken the oath" that he had not the 
requisite qualification (g), 

4. Where a settlor attempts to settle property so as to 
contravene the policy of the law with regard to per- 
petuities, such trusts will not only not be carried into 
effect, but the person nominated to cany them out is held 
to be a mere trustee for the settlor or his representatives. 
For the attempt was made either through ignorance or 
carelessness, or else with a direct intention to contravene 
the law. In the former case, as there would be no delictum, 
the usual maxim would not apply. In the latter, equity 
would not allow the trustee to retain the property and so 
put it in his power to carry out the illegal intentions of the 
testator, and to defeat the policy of the law (A). 

5. And so again, where land or the proceeds of land is 
devised to charitable uses, or is devised to one who is 
under a secret agreement with the testator pledged to 
apply it to charitable purposes, then, notwithstanding the 
improper intentions of the testator, yet, as the object of 
allowing the gift to stand would probably be to effect an 
object prohibited by law, there will be a resulting trust in 
favour of the testator's heir-at-law or residuary devisee, 
as the case may be (t ). 

6. But where a father granted land to his son, in order 
to give him a colourable qualification to shoot game under 
the old game laws, and without any intention of conferring 
any beneficial interest upon him, the court would not 
enforce any resulting trust in favour of the father, on the 

(ff) Birch V. Blagroi^ey sup. (t) Arnold y. Chapman, 1 V. sen. 

{h) CarriekT,£rrinfftony2F.W. 108; AdcUvngton r. Conn, Bam. 

361; Treffontoell v. Sydenham, 3 130; SpringettY, Jennvngt,'L,'R,, 

Dow, 194; Gibbi v. Eumsey, 2 10 Eq. 488; but see JRowbotham 

V. & B. 294. V. Jhmnett, L. K, 8 Ch. Div. 430. 
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ground probably, that he and the son were in pari delicto, 
and that there wonld be no detriment to the public in 
allowing the son to retain the estate (A). Of course, if 
there had been no illegality (if, for instance, a bare legal 
estate had been a sufficient qualification), there would have 
been a resulting trust (/). 

7. So in Ayerst v. Jenkins (m), a widower, two days 
before going through the ceremony of maniage with Mb 
deceased wife's sister (which ceremony was known to both 
parties to be invalid), executed a deed, by which it was 
recited that he was desirous of making a settlement and 
provision for the lady, and had transferred certain shares 
into the names of trustees, upon the trusts thereinafter 
declared, being for the separate and inalienable use of the 
lady during her life, and after her death as she should by 
deed or will appoint. They afterwards lived together as 
man and wife until the widower's death. Some time after- 
wards, his personal representative instituted a suit to set 
aside the settlement, on the ground that it was founded on 
an immoral consideration; but Lord Selbome said, '^Belief 
is sought by the representative, not merely of a particeps 
criminis, but of a voluntary and sole donor, on the naked 
ground of the illegality of his own intention and purpose, 
and that, not against a bond or covenant or other obliga- 
tion resting in fieri, but against a completed transfer of 
specific chattels, by which the legal estate in those chattels 
was absolutely vested in trustees for the sole benefit of the 
defendant. I know of no doctrine of public policy which 
requires or authorizes a court of eqxiiiy to give assistance 
to such a plaintiff under such circumstances. When the 
immediate and direct effect of an estoppel in eqxdty against 
relief to a particular plaintiff might be to effectuate an un- 
lawful object, or to defeat a legal prohibition, or to protect a 

Uc) BraekenburyY.Brachenhury, {I) Childera v. ChUdera, 1 D. & 

2J. &W. 391. J. 482. 

(m) L. R., 16 Eq. 283. 
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fraud, sucli an estoppel may well be regarded as against 
public policy. But the voluntary gift of part of bis 
own property by one particeps criminis to another, is in 
itself neither fraudulent nor prohibited by law; and the 
present is not the case of a man repenting of an immoral 
purpose before it is too late, and seeking to recall, while 
the object is yet unaccomplished (n), a gift intended as 
a bribe to iniquity. If public policy is opposed, as it is, 
to vice and immorality, it is no less true, as was said by 
Lord Truro in Benyon v. Nettlefold{p\ that the law in 
sanctioning the defence of particeps criminis does so on 
the grounds of public policy, — ^namely, that those who 
violate the law must not apply to the law for protection." 



Aet. 20. — Resulting Trusts upon Purchases in Another^s 

Name, 

When real {a) or personal (6) property is taken in the 
names of the purchaser and others generally, or in 
the names of others without that of the purchaser^ 
or in one name, or in several, and whether jointly 
or successively, there is a prim& facie presumption 
of a resulting trust in favour of the man or men 
who, by parol (c) or other evidence, is or are proved 
to have advanced the purchase-money [d) m the 
character of purchaser (e). But this presumption 
may be rebutted — 

a. By parol (/^ or other evidence ; 

^. By the fm that the person or persons in 
whose name or names the purchase was made was 
or were the wife, child or children of the pur- 



in Symet y. Sttghei, Htp, RyaU y. Hyall, 1 Atk. 59 ; Zeaeh 
& a. 102. y. Zeachf 10 Ve«. 617. 



in) As i] 
o) 3 M. 
a) DyerT, Dyer, 2 Cox, 93. (d) Dyer v. Dyer, sup,; Wray 

b) JSbrand y. Dancer, 2 Ch. Ca. y. Steele, 2 V. & B. 888. 
26; Wheeler V, Smith, 1 Qif. 300. ie) Bartlett y. PiekersgiU, tup. 

(c) 29 Car. 11. o. 3, s. 8 ; (/) Rider y. Kidder, 10 V. 360. 

Bartlett Y. Fiekereyill, 1 Ed. 515; 
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chaser (^), or was or were some person or persons 
towards whom he stood in close relationship, and 
in loco parentis (A) ; in any of which cases a primS. 
facie presumption will arise that the purchaser in- 
tended the ostensible grantee or grantees to take 
beneficially. But this last presumption is also 
capable of being rebutted by evidence, or by sur- 
rounding circumstances (/). 

Illust. — 1. If one discharge the purchase-money by 
way of loan to the person in whose name the prpperty is 
taken, there will be no resulting trust, because the lender 
did not adyance the purchase-money as purchaser (^). 

2. Where the purchase-money is advanced partly by 
the person in whose name the property is taken, and 
partly by another, then, if they advance it in equal shares, 
they will (in the absence of evidence or circumstances 
showing a contrary intention (Z) ) take as joint tenants, 
because the advance being equal the interest is equal; 
but if in unequal shares, then a trust results to each of 
them, in proportion to his advance (m). 

3. In Crahhe v. Crahhe (n), a father transferred a sum of 
stock from his own name into the name of his son, and of 
a broker, and told the latter to carry the dividends to the 
son's accoimt. The father, by a codicil to his wiU executed 
subsequently, bequeathed the stock to another ; but it was 
held that the son took absolutely, the Master of the EoUs 
saying, ''If the transfer is not ambiguous, biit a clear and 



{g) Soar v. Foatery 4 K. & J. 
162 ; Beekford v. Beekford, Loft, 
490. 

(A) Beekford v. Beekford^ mp.; 
Currant v. Jago, 1 CoU. 261; 
Tucker v. Burron, 2 H. & M. 515; 
Forrest v. Forrest, 13 W. R. 380. 

(t) Tunhridge v. Cane, 19 W. R. 
1047; mUiams y. JFiUianu, 82 
B. 370. 

{k) Bartlett y. Fkkersgill, sup., 
and see also Aveling y. Knipe, 19 



Ves. 441. 

(/) See JRobinson v. Freston, 4 
K. & J. 505 ; Edwards v. Faskion, 
Pr. Ch. 332; Lake v. Gibson, Eq. 
Ca. Ab. 290; Bone y. Folland, 24 
Bea. 288. 

(m) Lake v. Gibson, 1 Eq. C. 
A. 291; Bigden y. Vallier, 3 Atk. 
736. 

(n) 1 M. & E. 511 ; and see also 
BircttY. Blagrave, Amb. 264. 
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imequiyooal act, as I must take it on the authorities, for 
explanation there is no place; if then it cannot be per- 
mitted to explain, stiU less can it be allowed to qualify 
the operation of the previous act. The transfer being held 
an adyancement, nothing contained in the codicil, nor any 
other matter ex post facto, can ever be allowed to alter 
what had been already done." In short, a resulting trust 
will not be allowed to arise, merely because a donor 
subsequently changes his mind and repents him of his 
generosity. 

4. But a declaration made by the father at or be/ore the 
date of the purchase is admissible to rebut the presump- 
tioUy although it might not be good as a declaration of 
trust on account of its not being reduced into writing ; for 
" as the trust would result to the father were it not re- 
butted by the sonship as a circumstance of evidence, the 
father may counteract that circumstance by the evidence 
arising from his parol declaration" (o). 

5. Surromiding circumstances may also tend to rebut 
the presumption. Thus, where a father, upon his son's 
marriage, gave him a considerable advancement, and 
having several younger children who had no provision, he 
sold an estate; but 500/. only of the purchase-money being 
paid, he took a security for the residue in the joint names 
of himself and his said son, and he himself received the 
interest and a great part of the principal without any 
opposition from the son, as did his executrix after his 
death, the son writing receipts for the interest; it was held 
that the son took nothing; the Lord Chancellor saying, 
'^ Where a father takes an estate in the name of his son it 
is to be considered as an advancement ; but that is Hable 
to be rebutted by subsequent acts; so if the estate be 
taken jointly, so as the son may be entitled by survivor- 
ship, that is weaker than the former case, and still 

(o) JFiUiams v. JFUlianUy 32 B. 370. 
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depends on dicnnistances. The eon knew liere that his 
name was used in the mortgage, and mnst haye known 
whether it was for his own interest or only as a trustee 
for the father, and instead of making any claim, his acts 
are very strong evidence of the latter ; nor is there any 
colour why the father should make him any further ad- 
Tancement when he had so many children unprovided 
for" (/). The dictum of the learned chancellor, that the 
presumption may be rebutted by subsequent acts, cannot 
be taken to mean subsequent acts of the father, which are 
only admissible against, and not for him (m) ; but must, it 
is apprehended, refer only to subsequent acts of the son 
(and only to them when there is nothing to show that the 
father did actually intend to advance the son (n) ), or to 
subsequent acts of the father so acquiesced in by the son 
as to raise the presumption that the son always knew that 
no benefit was intended him. It is also to be remarked, 
that the fact of the father having previously made pro- 
vision for the son, would not of itself have been sufficient 
to rebut the usual presumption, although, taken together 
with other circumstances, it is a strong link in the 
chain (o). 

6. So the relationship of solicitor and client between 
the son and the parent has been considered a circumstance 
that will, of itself, rebut the presumption of advance- 
ment (/>). 

7. In Be De Visme {q) it was laid down, that where a 
married woman had, out of her separate estate, made a 
purchase in the name of her children, no presumption of 
advancement arose, inasmuch as a married woman was 
under no obligation to maintain her children. But, with 

(/) FoU V. Pofo, 1 V. sen. 76 ; 11 Eq. 10. 

Stoeh ▼. MeAvoy, L. B., 15 Eq. 55. {o\ SeeperLordLoughborough, 

(m) Redd%ngt<m v. Beddington^ 3 3 Bidge, 190. 

Ridge, 197. (p) Garrett y. Wilkinson, 2T>. & 

(») Sidmouth ▼. Sidmouth, 2 B. S. 244. 

466 ; HepfcorthY,SepworthfIj,B„, (q) 2 De G., J. & S. 17. 
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great respect, it is submitted that the true ground for 
presuming that a parent intends to advance his child, i3 
not duty, but natural love and affection. On this point, 
the judgment of Vice-Chancellor Stuart in Sayre v. 
Hughes (r) is worthy of study. In that case, a widowed 
mother, after making her will in favour of her two 
daughters, transferred East India Stock which had stood 
in her own name into the names of herself and the 
unmarried daughter, and died: and the Yice-Chancellor 
said, ''If stock be foimd standing in the names of two 
persons, the presumption of law is that it is their pro- 
perty. But if there be evidence that one of them pur- 
chased the stock, and that the name of the other was used 
without any consideration proceeding from that person, the 
want of consideration induces the court to presume a 
resulting trust. The more simple case, and that generally 
referred to in the reported decisions, is the case of a 
purchase by one person in the name of another. As soon 
as you have the fact of the purchase in evidence, and show 
that the purchase-money was paid by a person other than 
the person to whom the conveyance was made, the fact of 
want of consideration almost necessanly creates the pre- 
sumption of a resulting trust. In the case, however, of a 
father purchasing property in the name of a son, and 
having the conveyance made to the son — ^the father paying 
the purchase-money — ^the circumstance of a relationship 
raises a presumption of benefit intended for the son, which 
rebuts the notion of a resulting trust. In the case of 
Grei/ V. Grei/ (*), before Lord Nottingham, there was, 
beyond the simple facts of the purchase and the convey- 
ance, the fact of the receipt of the profits by the father. 
Where the conveyance is to one person and the purchase- 
money paid by another, the receipt of the profits by the 
person who paid the purchase-money, in an ordinary case 
strengthens the presumption that he is the beneficial 

(r) L. E., 6 Eq. 376. («) 2 Sw. 694. 
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owner, but in the case of a father and a son this circam- 
stance was not enough, to rebut the presumption of benefit 
to the son. The same doctrine extends to a purchase bj a 
person in loco parentis. Lord Cottenham in Powys v. 
Mansfield (J), commenting upon the meaning of that ex- 
pression, said, 'It means a person in such a relation towards 
the individual in question as raises a presumption of an 
intention to benefit him.' It has been argued, that a 
mother is not a person bound to make an advancement to 
her child, and that a widowed mother is not a person 
standing in such a relation to her child as to raise a 
presumption that in a transaction of this kind a benefit 
was intended for the child. In the case of Re De Visme 
it was said, that a mother does not stand in such a 
relationship to a child as to raise a presumption of benefit 
for the child. The question in that case arose on a peti- 
tion in limacy, and it seems to have been taken for 
granted that no presumption of benefit arises in the case 
of a mother. But maternal affection as a motive of bounty 
is perhaps the strongest of all, although the duty is not so 
strong as in the case of a father, inasmuch as it is the duty 
of a father to advance his child. That, however, is a 
moral obligation, and not a legal one." His honor then 
reviewed the circumstances of the case, in order to see 
whether they rebutted the presumption of advancement, 
and, finding that they did not, decided in favour of the 
daughter. 

8. With regard to the presumption of advancement in 
favour of persons to whom the purchaser stands in loco 
parentis, it has been held that the presumption arose in 
the case of an illegitimate child (u), a grandchild when the 
father was dead(v), and the nephew of a wife who had 
been practically adopted by the husband as his child {w). 

(t) 3 M. & C. 359. (v) JEbrand^, Dancery Ch. Ga. 26. 

(m) Beckford v. Beckfordy Loft, \w) Currant v. JagOy 1 Coll. Ch. 

290. 261. 



PROiTTS MADE BY FIDUCIARY FEBSOKS. 77 

But it would seem that the person alleged to have been in 
loco parentis must have intended to put himself in the 
situation of the person described as the natural father of 
the child with reference to those parental offices and 
duties which consist in Tna.lring provision for a child ; and 
the mere fact that a grandfather took care of his daughter's 
illegitimate child and sent it to school, has been held to be 
insufficient to raise the presumption; Yice-Ghancellor Page 
Wood saying, ''I cannot put the doctrine so high as to 
hold that if a person educate a child to whom he is under 
no obligation either morally or legally, the child is there- 
fore to be provided for at his expense" (x). 



Abt. 21. — Profits made hy Persons in Fiduciary Positions. 

Where a person holds, or has the management of 
property, either as an express trustee, or as one of 
a suocession of persons partially interested under a 
settlement, or as a ^^uardian, agent, or other person 
clothed with a fiduciary character, he must not gain 
any personal profit oy availing himself of his 
position; and if he does so, he will be a mere trustee 
of such profit for the benefit of the persons 
equitably entitled to the property, in respect of 
which such profit was gained. 

Illust. — 1. Thus, in the leading case of Sandford v. 
Keech (a), a lessee of the profits of a market had devised 
the lease to a trustee for an infant. On the expiration of 
the lease, the trustee applied for a renewal, but the lessor 
would not renew, on the groimd that the infant could not 
enter into the usual covenants. Upon this, the trustee 
took a lease to himself for his own benefit; but it was 
decreed by Lord King, that he must hold it in trust for 
the infant, his lordship saying, '' If a trustee, on the refusal 

{x) Tucker y. Burron, 2 H. & (a) Sel. Ch. Ga. 61. 

H. 615 ; 11 Jar., N. S. 525. 
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to renew, might have a lease to lumself , few trust estates 
would be renewed to cestuis que trust." 

2. And so also a tenant for life of leaseholds (even though 
they be held under a mere yearly tenancy (b) ), who daims 
imder a settlement, cannot renew them for his own sole 
benefit; for he cannot avail himself of his position, as the 
person in possession under the settlement, to get a more 
durable term, and so to defeat the probable intentions of 
the settlor, that the lease should be renewed for the benefit 
of all persons claiming under the settlement (e). And upon 
similar grounds, if a tenant for life accepts money in con- 
sideration of his allowing something to be done which is 
prejudicial to the trust property (as for instance the 
unopposed passage of an act of parliament sanctioning a 
railway), he wiU be a trustee of such money for all the 
persons interested under the settlement (d), 

3. The same principle applies to mortgagees (e), joint 
tenants (/), partners (y), and owners of land subject to a 
charge (A). 

4. So directors of a company, cannot avail themselves 
of their position to enter into beneficial contracts with the 
company (t); nor can they buy property, and then sell it 
to the company at an advanced price. So promoters of a 
company hold a fiduciary relation towards the company (k). 
Directors cannot receive commissions from other parties. 



(b) James y. Deanej 15 V. 236 

(c) Bi/re V. Dolphin, 2 B. & B. 
290; Mia v. HiU, 3 H. L. C. 
828 ; Yew v. Edwards, 1 D. & J. 
698; James y. Deane, sup, 

(d) Pole V. Tble, 2 Dr. & S. 
420. 

(e) BushworWs ease, Free. 13. 
(/) Fahner v. Young, 1 Ver. 

276. 

{ff) Featherstonhauffhy.Fenwiek, 
17 V. 311; Clegg v. Flshmek, I 
M. & G. 294; BeU v. Bamett, 21 
W. B. 119 ; but as to partners, 
see Dean y. MacDoweU, L. B., 8 



Ch. Div. 346. 

(A) Jackson v. JFelsh, L. & G. 
t.Plimket, 346; TFinslowy. Tighe, 
2 B. & B. 196; Webb v. Lugar, 2 
T. & C. 247. 

(«) Great Luxembourg Rail, Co, 
y. Magnay, 26 B. 686; Aberdeen 
Rail, Co, Y, Blaehie, 1 Maoq. 461 ; 
Flanagan v. G, W, Bail, Co,, 19 
L. T., N. S. 346. 

(ifc) Sitehens v. Congreve, 1 B. 
& M. 160; Faweett y. WhUehouse, 
ibid, 132; Beek y. Kantorotoiez, 3 
K. & J. 230; BagnaU y. CarUon, 
L. B., 6 Oh. Div. 371.. 
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on the sale of any of the property of the company (l), and 
generally they cannot deal for their own advantage with 
any part of the property or shares of the company (m). 

5. Agents come under the same principle (n). Thus, 
where A., being aware that B. wished to obtain shares in 
a certain company, represented to B. that he, A., could 
procure a certain number of shares at 3/. a share, and B. 
agreed to purchase at that price, and the agreement was 
carried out; but B. afterwards discovered that A. was in 
fact the owner of the shares, having just previously bought 
them for 21. a share; it was held that A. was an agent for 
B., and must be ordered to repay to B. the difference 
between the price given by B., and that given by A. for 
the shares (o). 

6. So a solicitor who purchases property from a client, 
must, if the sale be impeached, not only show that he 
gave fuU value for it, but also that the client was actuaUy 
benefited by the transaction. And persons who subse- 
quently purchase from the solicitor with notice of the 
transaction are under a similar liability (p). 



Abt. 22. — General Equitable Claims. 

In every case (not coming within the scope of any of 
the preceding articles) where the person in whom 
real or personal property is vested, has not the 
whole equitable interest therein, he is pro tanto a 
trustee for the persons having such other equitable 
interest (a), 

(I) Oaakell v. Chambers, 26 B. {a) This artide, doubtlefis, in- 

360. dudes all those relating to oon- 

(m) Torhj ^e. Co, y. Sudson, structiye trusts whidi have pre- 

16 B. 485. ceded it, but as it would be a 

(») Morrett y. Faake, 2 At. 54 ; quite endless task to enumerate 

Kimber y. Barber, L. B., 8 Ch. eyery kind of construdiye trust, 

56. for they are, as has been truly 

!o) Kimber y. Barber, eup, said, conterminous with equily 

p) Topham y. Spencer, 2 Jur., jurisprudence, I have thought 

"N. S. 865. it better to call special attention 
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Illxjst. — 1. Thus, wliere'a binding contract is entered 
into between two persons for the sale of property by one 
to the other, then, in the words of Lord Cairns, in Shaw v. 
Foster {h)f ''There cannot be the slightest doubt of the 
relation subsisting in the eye of a court of equity between 
the vendor and the purchaser. The vendor is a trustee of 
the property for the purchaser ; the purchaser is the real 
beneficial owner in the eye of a court of equity of the pro- 
periy, subject only to this observation, that the vendor 
(whom I have called a trustee) is not a mere dormant 
trustee ; he is a trustee having a personal and substantial 
interest in the property, a right to protect that interest, 
and an active right to assert that interest if anything 
should be done in derogation of it. The relation therefore 
of trustee and cestui que trust subsists, but subsists subject 
to the paramount right of the vendor and trustee to protect 
his own interest as vendor of the property." He is, how- 
e^er, only trustee pro tanto, and his duties are strictly matter 
of contract (c). 

2. In the converse case, where the vendor has actually 
conveyed the property, but the purchaser has not paid the 
purchase-money, or has only paid part of it, the vendor 
has a lien upon the property for the unpaid portion {d) ; 
and the purchaser wiU hold the estate as a trustee pro 
tanto, unless by his acts or declarations the vendor has 
plainly manifested his intention to rely, not upon the 
estate, but upon some other security, or upon the personal 
credit of the individual (c). A mere collateral security will 
not, however, suffice (/); but where it appears that a bond, 
covenant, mortgage or annuity was itseK the actual con- 
to those dasses which are most Knox y. Gye^ L. B., 5 H. L. 656; 
important, and to bring all others but see Smith y. Earl Egnumt^ 
within one sweeping general L. B., 6 Gh. Diy. 469. 
clause. {d) Mackreth y. SymmonSy 1 

ip) L. R., 6 H. L. 338; Earl Lead. Ca. 295. 
&f Egmont y. Smithy L. B., 6 Ch. (e) 3id, 

Div. 476. (/) Collins y. CollinSy 31 B. 346 ; 

(<j) See per Lord "Westbury in Bughea y.Keamey, 1 Sch. & L. 134. 
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sideration — ^the thing bargained for — and not a mere col- 
lateral security for the purchase-money (y), there will be no 
lien, and consequently no trust. 

3. It need scarcely be pointed out that a mortgagor, in 
the case of an equitable mortgage, is pro tanto a trustee 
for the mortgagee; for even where there is no written 
memorandum, a deposit of title deeds is of itself evidence 
of an agreement for the mortgage of the property (A) ; and 
in accordance with the maxim, that equity regards that as 
done which ought to be done, the mortgagor holds the 
legal estate in trust to execute a legal mortgage to the 
mortgagee. 

4. Upon ^the death of a mortgagee, the mortgaged 
property (if assured to him in fee) descended at law, 
previous to the Vendor and Purchaser Act 1874, to his 
heir; but being in reality only a security for money, it 
equitably belonged to his personal representatives, and 
the heir was, therefore, held to be a trustee only for the 
administrators or executors of the mortgagee (»). 

5. So a mortg^agee in possesfdon is constructively a 
trustee of the rents and profits, and bound to apply them 
in a due course of administration (k). But there has been 
considerable conflict of opinion as to the extent of his re- 
sponsibility. For instance, it has been held that he is 
liable, even after transferring the mortgage without the 
mortgagor's consent (Z); but this decision has been ques- 



{ff) 1 Lead. Ca. 317; Buekland 
V. Focknell, 13 Sim. 499; Farrott 
V. Sweetlandj 3 M. & K. 656; 
Dixon V. Gayf&re^ 21 B. 118; 
Dyke y. Jtendall, 2 D. M. & G. 
209 ; and see Jte Brentwood Brick 
and Coal Co., L. B., 4 Gh. Diy. 
662. 

(A) JRttsselly.MusseUy lIiead.Ga. 
674; JSzparU Wright y 19 V. 268; 
Pryce v. Buryj 2 Dr. 42; Ferris 
V. Mullins, 2 Sm. & Gif. 378; 

U.T. 



Ex parte Moss, 3 D. & S. 699. 

(i) Thomborough v. Baker, 2 
Lead. Ca. 1030. But see 37 & 
38 Vict. 0. 78, 88. 4, 6. 

(k) Lew. 169; CoppringY. Cooke y 
1 Ver. 270; BenthamY. Haincourt, 
Pr. Ch. 30; Barker v. Calcraft, 6 
Mad. 11; Hughes y. WUliamSy 12 
V. 493; Maddocks v. Wren^ 2 
Ch. Rep. 109. 

(/) Venables v. Foyle, 1 Ch. Ca. 
3. 

G 
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tioned, and, it is respectfully apprehended, rightly so (m). 
In another case, it was said that a mortgagee in posses- 
sion who, after the mortgagor's death, bought up the 
widow's right to dower, was obliged to hold it in trust for 
the heir, upon his paying the purchase-money (n) ; and 
although this case has called forth much comment (o), it is 
difficult to distinguish it in principle from the class of cases 
treated of in the last article. 

6. Upon similar principles, a court of equity converts a 
party who has obtained property by fraud " into a trustee 
for the party who is injured by that fraud ; but that, being 
a jurisdiction founded on personal fraud, it is incumbent 
on the court to see that a fraud, or malus animus, is proved 
by the clearest and most indisputable evidence; it is im- 
possible to supply presumption in the place of proof" {p), 

(m) Lew. 169; and consider Arnold v. Gamer, 2 Ph. 231; 

JRingham v. Lee, 16 Sim. 400. Mathism v. Clarke, 3 Dr. 3. 

(n) Baldwin v. Bannister, dted (p) Per Lord Westbnry in 

in Mobinson v. Fett, 3 P. "W. 261. McCormick v. Grogan, L. R., 4 

(o) Bobson y. Land, 8 Ha. 330; H. L. 88. 
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THE ADMINISTRATION OF A TRUST. 



SuB-Div. I. — ^Preliminaey. 

Abt. 23. Fit Persons to be appointed Trustees. 
,, 24. Disclaimer of a ifust. 
„ 25. Acceptance of a Trust, 

SuB-Div. n. — ^The Estate of the Trustee. 

Abt. 26. Where the Trustee takes any Estate. 

27. The quantity of EsttUe taken by the Trustee, 

28. Devolution of the Trustee's Estate. 

29. Devise of the Trustee's Estate. 

30. Bankruptcy of the Trustee, 

31. The incidents of the Trustee's Estate at Law, 

32. Failure of Cestuis que trust. 

SuB-Div. m. — ^The Trustee's Duties. 

Abt. 33. Mtut exercise reasonable Care. 

34. Must hand Trust Property to the right Person, 

36. Must not in general depute his Duties. 

36. Must obey the Settlement. 

37. Must not favour particular Cestuis que trust. 

38. Must not set up Jus tertii. 

39. Investment of Trust Funds. 

40. Should be ready with Accounts. 

41. Must not make Personal Profit out of Trust Property. 

42. Must in general act gratuitously. 

SuB-Div. rV. — ^The Trustee's Powers. 

Abt. 43. General Authority. * 

,, 44. Implied Powers in recent Settlements. 

,, 46. Delegation of Powers. 

,, 46. Suspension of Powers by Suit. 

SuB-Div. V. — ^The Authority of the Cestuis que trust. 

Abt. 47. In a simple Trust. 
„ 48. The Authority of one out of several in a Special Trust. 
„ 49. The Authority of all in a Special Trust. 

SuB-Div. VI. — ^The Death, Eetirement, or Eemoval of 

A Trustee. 

Abt. 60. Survivorship of the Office. 
„ 61. Devolution of the Office on death of Survivor, 
„ 62, Devise of the Office. 

Q 2 
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Abt. 63. Retirement or Bemoval from the Office, 
J J 54. Appointment of new Trustees by the Court, 
„ 55. Express power to appoint new Trustees. 

SuB-Div. Vn. — The Protection aio) Belief accorded 

TO Trustees. 

Abt. 56. Reimbursement, 

57. JProtection against acts of Co'trustees, 

58. Not bound to pay to Persons claiming through Cestui que trust 
without notice, 

59. Concurrence of or Release by Cestuis que trust, 

60. Laches of Cestuis que trust. 

61. Entitled to be indemnified by gainer by breach of Trust, 

62. Right to Discharge, 

63. Advice of a Judge, 

64. Instituting Administration Suit. 



Sub-division I. — ^Preliminary. 

Art. 23. — Who are Fit Persons to he appointed Trustees. 

Every person who can hold property, may have pro- 
perty vested in him as trustee ; but where the trust 
is a special trust, he can only execute it, where he is, 
in the eye of the law, competent to exercise discre- 
tion (a). 

Illust. — 1. An infant maybe appointed a trustee, for he 
is capable of holding property, but he cannot properly 
carry out a special trust during his minority. In King v. 
Bellord{b), Y.-C. Page Wood said: "The contest arises 
thus: a testator having chosen to devise estates upon 
trusts requiring discretion as to the expediency, as to the 
time, and as to the maimer of a sale, to three persons, one 
of whom is an infant, the question is, whether a contract for 
sale entered into by those three trustees is a valid contract 
which the court can specifically perform. There can be no 
doubt that if a man by his will gives an infant a simple 
power of sale without an interest, the infant may exercise 

it It is to be observed that all the cases relied on 

with reference to powers, have gone upon the principle, 

{a) King v. Bellordj 1 H. & M. {b) Sup, ; but consider Re Oard^ 

343. ross, L. R., 7 Oh. Div. 728. 
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that the infant in executing the power is a mere conduit 
pipe; 80 that when the estate is created, the infant is 
merely the instrument by whose hand the donor acts (c). 
This principle fails altogether to reach the case of a devise 
in trust to an infant. It is not in the power of a testator 
to confer upon an infant that discretion which the law does 
not give him, although he may make the infant his hand — 
his agent — ^to execute his purpose. He cannot give an 
estate to an infant, and say that he may sell it, when the 
law says that he cannot do so.'' An additional objection 
to making an infant a trustee consists in the fact that he 
cannot be made liable for a breach of trust arising from 
negligence (d), although he would seem to be liable for 
actual fraud if it can be shown that he had sufficient ability 
to contrive a fraud («). 

2. An alien may, since the passing of the statute 33 & 
34 Vict. c. 14, hold real estate, and may therefore (it is ap- 
prehended) be either a settlor or a trustee. Prior to that 
act he could purchase lands for an estate of freehold, but 
could not take them by operation of law, as, for instance, 
by descent or jure mariti (/) ; and even if he took them by 
purchase he was liable to be ousted by the crown on inqui- 
sition found, and could not make a good title. Thus, in 
Fish V. Klein {g)y a testator devised and bequeathed the 
residue of his real and personal estate to his wife and one 
Elein (an alien) upon trust to sell the same. The estate 
was sold for 60,000^., but doubts having arisen as to 
Klein's capacity to convey the estate to a purchaser, the 
matter came before the court ; and the then Master of the 
BoUs said : '' The estate being out of Klein, it is impossible 
to consider his alienee in any better situation as to title 
than IQein himself." No doubt, however, the crown could 

(e) Grangey.TtvinsfjBndg. 107. son, 1 D. & S. 603; Wriffht v. 

(d) Sindmarsh y. Sautkffate, 2 Snowe, 2 ib, 321 ; JDavies v. Hodff' 
Buss. 324. son, 25 B. 177. 

(e) Evroy v. Nicholas, 2 Eq. (/) Lew. 26. 
Ca. Ab. 489; Stikeman y. DaW' Q) 2 Mer. 431. 
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have made a good title, and could have executed the 
trust (A), but there would seem to be no means of f oicing 
the crown to execute a trust (t) ; although, it is apprehended, 
ihai practtcally, by means of a petition of right, the crown 
would be as amenable to the court in this matter as an 
indiyidual. 

3. A iQfurried woman may undoubtedly be a trustee (k), 
but she is not a desirable person for the office. No doubt 
she can exercise powers collateral, or in gross, or appen- 
dant (/) ; but she can only execute a trust to sell, unaccom- 
panied by a power of appointment, with her husband's 
consent and joinder ; for not only is he the party liable (m), 
but as she takes a mere legal estate, she takes it subject to 
her legal disabilities and incidents (n); and it is appre- 
hended, that even where there is a power vested in her to 
sell, she would not be capable of entering into a binding 
contract to execute the power, as it is no question affecting 
her separate estate (o). 



Art. 24. — Disclaimer of a Trust, 

No one is bound to accept the office of trustee (a). 
Both the office and the estate may be disclaimed 
before acceptance, either by deed (6) or (save in 
the case of a married woman, who mtist disclami by 
deed {c) ) by doing an act which is tantamount to a 
disclaimer (ti^). The disclaimer should be made 

{h) Lew. 29. (a) Bobifwm v. Fett, 2 Lead. Ca. 

(») FauUtt y. AtL-Gen. Hard. 238. 

467; Hodge Y, AtU-Qm, 3T. &0. (*) Staeey v. Blph, 1 M. & K. 

342. 199. 

(k) Smith V. Smith, 21 B. 386. f J) 8 & 9 Vict. c. 106, s. 7. 

(/) Godolphin v. Crodolphin, 1 V. [d) Stacey v. Elph^ «t*p.; Toum^ 

sen. 21. ton y. Tiekdl, 3 B. & A. 31 ; Beg- 

(m) Smith y. Smith, 21 B. 385. bieY. Crook, 2 B. N. C. 70; Bing- 

{n) Lew. 33. ham y. Clanmorris, 2 Moll. 263; 

(o) Avery y. Griffin, L. B., 6 but see Be Ellisony 2 Jur., N. S. 

Eq. 607. 262. 
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within a reasonable period, having regeuxl to the 
eircumstanoes of the particular case {e). 

Illttst. — 1. Thus, even though a person may have agreed 
in the lif etiine of a testator to be his executor, he is still 
at liberty to recede from his promise at any time before 
proving the will (/). 

2. A prudent man will of course always disclaim by deed, 
in order that there may be no question of the fact ; but a 
disclaimer by counsel at the bar is sufiGLcient (y) ; and in 
Stacey v. Elph (A), where a person, named as executor and 
trustee under a will, did not formally renounce probate 
until after the death of the acting executor, nor formally 
disclaim the trusts of the will, but purchased a part of the 
real estate, and took a conveyance from the tenant for life 
and the heir-at-law to whom the estate must have descended 
on disclaimer of the trust, it was held that he had by his 
conduct disclaimed the office and estate of trustee under the 
will ; and Sir J. Leach, M.K., said : '' In this case there is 
no ambiguity in the conduct of the defendant ; he never 
interfered with the property, except as the friend or agent 
of the widow ; and it is plain from the confidence which the 
testator appears to have placed in him by his wiU that he 
was a particular friend of the family. . . ... It is true he 

never executed a deed disclaiming the trust, but his con- 
duct disclaimed the trust; in the purchase of the small 
real estate made by him, he took by f eo&nent from the 
widow and eldest son of the testator, in whom the estates 
could only vest by the disclaimer of the trustee." In Re 
Ellison's Trusts (A), however, Sir W. Page Wood, V.-C, 
expressed some doubt whether a freehold estate could be 
disclaimed by parol, or othervrise than by deed ; but his 

(e) See Doe v. Harris, 16 M. & (/) Doyle v. Blake, 2 Sch. & L. 

W. 522; Faddan v. Bichardson, 7 239. 

D. M. & G. 563; James y. Frear' {ff) Foster v. Dawber, 8 "W. R. 

son, 1 T. & C. C. C. 370. 646. 

(h) Supra. 
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honour's attention does not appear to have been called to 
Stacey y. Elph, and as the case was only an unopposed 
petition for the appointment of new trustees, it can hardly 
be taken as an authority against the rules above laid 
down. 



Abt. 25. — Acceptance of the Trmt, 

A person may accept the office of trustee expressly, 
or he may do so constructively, by doing such acts 
as are only referable to the character of trustee or 
executor (a), or by long acquiescence. 

Illxjst. — 1. A trustee expressly accepts the office, by exe- 
cuting the settiement {h), or by making an express declara- 
tion of his assent {c). 

2. Permitting an action concerning the trust properly to 
be brought in his name(e;?), or otherwise allowing the 
trust property to be dealt with in his name («), is such an 
acquiescence as will be construed to be an acceptance of 
the office. 

3. So, where the office of executor is clothed with cer- 
tain trusts, or where the executor is also nominated the 
trustee of real estate under a will, he is construed to have 
accepted the office of trustee if he takes out probate to the 
will (/) ; and acceptance of the trusts of a wiU is construc- 
tive acceptance of the office of trustee of estates, devised 
thereby, of which the testator was trustee (y). 

4. In Conyngham v. Conyngham (A), one Coleman was 
appointed trustee of a will, but he never expressly ac- 
cepted the appointment. One of the trusts was in respect 

(a) Spence, 918. {$) James v. Frearsotij IT. & C. 

m.Buekeridffe v. Olasae, I Cr. C. 0. 370. 
& Ph. 134. (/) Mueklowy, Fuller, Jac. 198; 

{e) Doe V. Marris, 16 M. & W. Ward v. Sutler, 2 Moll. 533. 
617. (ff) Jte Terri/, 2 Curt. 656 ; Brooke 

(d) Montford v. Cadogan, 17 V. v. Eaynes, L. R., 6 Eq. 25. 
486. (h) 1 V. sen. 622. 
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of the rents of a plantation then in lease to the testator^s 
son. Coleman acted as the agent of the son, who was 
also heir-at-law, and received the rents of the estate from 
hun. It was held, that by so interfering with the trust 
property, he could not repudiate the trust, and say that he 
merely acted as the son's agent. He received the property 
from the person who was nominally to have remitted the 
rents, and it was incumbent on him, if he would not have 
acted as trustee, to have refused, and not to leave himself 
at liberty to say he acted as trustee or not. It is, however, 
not every interference with trust property which will be 
construed as an acceptance of the office of trustee : for if 
such inteif erence be plainly (not ambiguously) ref errible to 
some other ground, it wiU not operate as an acceptance {%) ; 
nor will merely taking charge of a trust until a new trustee 
can be found, be, of itself, a constructive acceptance {k), 

5. Where a trustee, with notice of the trust, has indulged 
in a passive acquiescence for some years, he will be pre- 
sumed to have accepted it, in the absence of any satisfactory 
explanation {I). 

(i) Staeey v. Elph, 1 M. & K. {t) Wise v. Wise, 2 J.*& Lat. 

195; Dove v. Everard, 1 B. & M. 412; Be XIniacke, IJ. & Lat. 1; 

281 ; Loioryx, Fulton, 9 Sim. 115. Be Needham, ib, 34. 

(Jc) Evans v. John, 4 B. 35. 
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SUB-DIVISION n. 
The Estate of the Trustee and its Incidents. 



Art. 26. — Cases in which the Trustee takes any Estate. 

a. Where the trust is a simple trust, and the trust 
property is of freehold tenure, then, in consequence 
of the Statute of Uses, the trustee takes no estate 
unless the property be limited to his use, or unless 
there be a clear intention to vest an estate in him. 
But where the trust is a special trust the statute 
does not apply, and the trustee will take an estate. 

/S. Where the trust property is of copyhold or 
leasehold tenure, or is piire personalty, the Statute 
of Uses is inapplicable, and the trustee takes the 
legal estate, whether the trust be simple or special. 

Illust. — 1. Thus, where a freehold estate is limited to 
trustees, and the words used are '' in trust to pay to " a 
specified person the rents and profits, there the trustees take 
the legal estate, because they must receive before they can 
make the required payments. But where the words are 
*' in trust to permit and suffer A. B. to take the rents and 
profits," there the use is divested out of them and executed 
in the party, the purposes not requiring that the legal 
estate should remain in them (a). 

2. Where, however, the trustees are to permit and suffer 
the cestui que trust to receive the net or clear rents and 
profits, the trustees take the legal estate, it being presumed 
that the trustees are to take the gross rents, and after pay- 
ment of outgoings, to hand over the net rents to the cestui 
que trust (ft). 

{a) Per Parke, J., Barker v. {h) Barker v. Greenwoody sup.; 

Greenwood, 4 M. & W. 429 ; Doe White v. Farker, 1 Bing. N. 0. 

d.. Leicester Y, Biggs, iTKimt.lQ^', 573; ShapUmd y. Smith, 1 Bro. 

J)oe V. Bolton, 11 A. & E. 188. C. C. 75. 
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3. SOy again, where the trustees are to exercise any con- 
trol or discretion thej take an estate; as, for instance, 
where the cestui que trost is empowered to give receipts for 
the rents with the approbation of the trustees (c), or the 
trust is for the separate use of a married woman, who con- 
sequently requires protection, the trustees take the leg^ 
estate {d)\ at all events, where the trust is created by will. 
But where it is created by deed, it would seem that the 
common law courts, not recognizing the separate estate of 
a feme convert, would (at all events before the Judicature 
Act, 1873) have held that such a trust was a simple trust, 
and therefore came within the Statute of Uses (e). 

4. Where property is devised to trustees charged with 
payment of debts, and subject thereto in trust for A., there, 
as the trustees are not directed to pay the debts, they have 
no duties, and consequently, take no estate (/). 

5. Where the language is ambiguous, and may be read 
either as implying a simple or a special trust, the question 
must be determined according to the general rules of con- 
struction. Thus, the words **to pay or permit him to re- 
ceive" would, if contained in a deed, create a special 
trust, inasmuch as of two inconsistent expressions in a 
deed the first prevails ; whereas the same words occurring 
in a will would create a simple trust, as the testator's last 
words are preferred (y). 

6. In Houston v. Hughes (A), it was held that, notwith- 
standing the Statute of Uses, under a devise of freeholds 
and copyholds to A. and his heirs, iu trust for B. and his 
heirs, the circumstance that A. took an estate in the copy- 
holds was an argument in favour of an intention that he 
should take the legal estate in the freeholds. It is, how- 

{e) Gregory v. ffendenon^ 4 H. & C. 167. 
Taunt. 772. (/) Kenriek v. lord Beauelerk, 

(d) Sarton v. Sartmy 7 T. R. 8 B. & P. 176. 

662. iff) jDoe v. JBiggSy 2 Taunt. 

(e) Williama v. Waters, U M. 109. 

& W. 166 ; see Nash v. AUen, 1 (A) 6 B. & C. 403. 
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ever, apprehended that a siinilar limitation in a deed wonld 
be conBtrued far more strictly. 



Art. 27. — The Quantity of Estate taken by the Trustees. 

Whenever a trust is created a legal estate sufficient 
for the execution of the trust is, u possible, implied ; 
but the legal estate limited to the trustee is not 
carried further than the complete execution of the 
trust necessarily requires (a) . In applying this rule, 
the following principles are of importance : — 

a. Deeds are construed strictly, and take effect 
according to their strict legal meaning, unless the 
very object and intention of the instrument would 
be defeated by such a construction (6). 

/3. Wills are construed loosely, and although no 
estate or an insufficient estate be expressly given to 
trustees, the legal estate is impliedly vested in them 
as long as the execution of the trust requires it, 
and (unless there are recurring trusts {c) ), no 
longer (fl?). 

y. A devise to trustees and their heirs, primsL facie 
passes the fee simple {e) (and if the trusts by their 
nature extend over an indefinite period that pre- 
sumption is irrebutable (/) ) ; but if a less estate 
would certainly enable the trustees to fulfil all the 
trusts, and it can be pointed out on the face of the 
settlement what other estate the trustees can take, 
but not otherwise, the prima facie absolute nature 
of the gift is destroyed, and the trustees take such 



{a) Lew. 189. 

(b) Venables v. Morris, 7 T. R. 
342; Wykhamy, Wykham, 18 V. 
396 ; Colemore v. Tyndall, 2 Y. & J. 
605; and see JU Bird, L. B., 
3 Ch. Div. 214, where the word 
' *■ heirs" was omitted, but it being 
necessary that the trustees should 
take the fee, the settlement was 
ordered to be rectified by adding 
the word. 



{c) See Sarton v. Sarton, 7 
T. R. 662. 

(d) Doe V. NicholU, 1 B. & O. 
836; Watson v. Fearson, 2 Ex. 
581; Bush y. Allen, 5 Mod. 63; 
Doe V. Howfray, 6 A. & E. 206. 

(^) Per Williams, J., Boe v. 
Bavies, 1 Q. B. 430; and see 
Blagrave v. Blagrave, 4 Ex. 650. 

(/) lb,, per Fatteson, J. 
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an estate only as is sufficient for the execution of 
the trust {g). Provided, that where the settlement 
is a will made since the passing of the Wills Act, 
and the trust property is real estate, no indefinite 
chattel interest, and no freehold with an indefinite 
chattel interest superadded, can be implied or ex- 
pressly given ; and where such estates would have 
been previously implied, or where there is no 
cestui que trust for me, or where there is one, but 
the trusts may continue beyond his life, in every 
such case the trustee takes the fee simple, or other 
the whole estate or interest which the testator could 
dispose of (A). 

Illttst. — 1. In Colemore v. TyndalKJ), under a settle- 
ment, lands were limited to the use of A. for life, and after 
his death to the use of B. and his heirs during the life 
of A. to support contingent remainders, remainder to the 
use of C. for life, remainder to the same B. and his heirs 



(^) lb.; and see per Erie, J., 
Food Y. Watwn, 6 E. & B. 606; 
and generally as to the role, aee 
per Jessel, M. R., Collier y. JFal' 
teriy L. R., 17 Eq. 262. 

(h) This proyiso is intended and 
belieYed to giye the effect of the 
30th and 3l8t sections of the 
Wills Act, 1 Vict. c. 26. By the 
first of these sections it is en- 
acted that where any real estate 
(other than or not being a pre- 
sentation to a church) shall be 
dcYised to any trustee or executor, 
such deyise shaU be construed to 
pass the fee simple, or other the 
whole estate or interest which the 
testator had power to dispose of 
l^ will, in such real estate, 
unless a definite teim of years 
absolute or determinable, or an 
estate of freehold, shall be giyen 
to him expressly or by implica- 
tion. The 31st section enacts, 
that where any real estate shall 
be deyised to a trustee without 
any express limitation of the es- 



tate to be taken by such trustee, 
and the beneficial interest in such 
real estate, or in the surplus 
rents and profits thereof, snail 
not be giyen to any person for 
life, or shall be giyen for life, 
but the purposes of the trust 
may continue beyond the life of 
sum person, such deyise shaU be 
construed to Ycst in such trustee 
the fee simple or other the whole 
legal estate which the testator 
h^ power to dispose of by will, 
and not an estate detenmnable 
when the purposes of the trust 
shall be satimed. Both these 
sections haye been subjected to 
much criticism, and eyen now 
their meaning is by no means 
clear (see Lew. 195 ; Sug. B. P. 
Stats. 380; 2 Jar. Wills, 296; 
Hawkins's WlUs, 30) ; but it is 
apprehended that the effect of 
the 30th section is as aboye 
stated. 

(i) 2 Y. & J. 605; and see also 
Coopers. Kynoek, L. B., 7 Ch. 398. 
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during the life of C. to support contingent remainders, re- 
mainder to the first and other sons of C. in tail male, 
remainder to divers other uses, remainder to the said B. 
and his heirs (without saying during the life of the tenant 
for life) to support and preserve contingent remainders, 
with divers remainders over. The question arose whether, 
imder the last limitation to B. and his heirs, he took the 
fee simple, or whether he only took that which was neces- 
sary for the purpose of the trust, namely, an estate pur autre 
vie ; but the court held that it was not a sufficient ground 
for restricting an estate limited in a deed to a trustee and 
his heirs to an estate for life, that the estate given to the 
trustee seemed to be longer than was essential to its pur- 
pose ; and the Lord Chief Baron, quoting from the judg- 
ment of Lord Chief Justice Willes in Parkhurst v. Smith, 
said : '^ Though the intent of the parties be never so dear, 
it cannot take place contrary to the rules of law, nor can 
we put words in a deed which are not there, nor put a 
construction on the words of a deed directly contraiy to the 
plain sense of them; but where the intent is plain and 
manifest, and the words doubtful and obscure, it is the duly 
of the judges to endeavour to find out such a meaning in 
the words as will best answer the intent of the parties." 
And the Lord Chief Baron also said: ''As to the notion 
that whenever an estate is limited to a person professedly 
as a trustee, he shall, whatever terms may be used, take 
only the estate requisite to enable him to perform his trust, 
and this though of a freehold, and in a deed, I do not find 
it supported by any authoriiy, nor even by any dictum." 

2. On the other hand, where by will the rents of certain 
lands are directed to be paid to a married woman by the 
testator's executors, there is an implied devise to the 
executors of such an estate in the land as will enable them 
to execute the trust (k). 

3. So if land be devised to trustees without any words 

{k) Bush v. Alien, 5 Hod. 63. 
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of limitation^ and they are expressly directed to sell (/), 
or impliedly authorized to do so(m), certainly or con- 
tingently (n), or are authorized to lease indefinitely or to 
mortgage (o), or to do any other act which requires the 
complete control oyer the property (/i), the trustees will 
take (and even before the Wills Act would have taken) an 
estate in fee simple, or other the whole estate which the 
testator could dispose of. 

4. But where there are recurring trusts which require 
the legal estate to be in the trustees, with intervening 
limitations, which taken alone would vest the legal estate 
in the persons beneficially entitled, and there is no repeti- 
tion before each of the recurring trusts of the gift of the 
legal estate to the trustees, the legal estate is held to be in 
the trustees throughout, and the intermediate estates are 
equitable and not legal (^). To «how the importance of 
this principle, it is well to refer to the leading case of 
Harton v. Harton (r), where the limitations were to trustees 
in trust for A. for life for her separate use, remainder to 
the heirs of her body, remainder to B. for life for her 
separate use, with remainder to the heirs of her body. 
Here the separate use gave the trustees an estate during 
A.'s life and also during B.'s life ; but had it not been for 
this last trust, they would not have taken the legal estate 
during the intermediate trust in favour of the heirs of A.'s 
body. As, however, there was a recurring trust they did 
so; and, therefore, as the estate of A., and the estate given 
to the heirs of her body, were both equitable estates, the 
rule in Shelley's case applied and A. took an estate tail. 

(0 Shaw T. Weighs 2 Str. 798; 84; but see Heardson y. WUliam' 

Bagahato y. Spencer ^ 1 Y. 144 ; w», 1 Ke. 33 ; Ackland y« LutUy, 

Wataon t. Fearson, 2 Ex. 581. 9 A. & E. 879. 

(m) Gibaon y. Lord Montfort, 1 ip) nUier8Y.r%Uier»y2A^. 72. 

Y. 485. {q) HarUm y. Harton^ sup, 

in) lb, Mawkina y. Lueeombef 2 Sw. 391 

o) Doe d. Cadogan y. JBwart, 7 Brown y. Whiteway, 8 Ha. 145 

A. & E. 636; WaUon y. Fearson, Toller y. Atwood, 15 Q. B. 929. 
sup.; Doe y. WUlan, 2 B. & AL (r) Supra, 
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5. In Collier v. Walters («) a testator by will, dated in 
1827, had devised his estate to trustees and their heirs 
upon trust that they and their heirs should stand seised of 
the same during the life of W. C, and also until the whole 
of the testator's debts and the legacies thereinafter men- 
tioned were paid, upon trust to let the same and apply the 
rents in discharge of his debts, after payment of which, 
they were to apply the rents in payment of legacies, and 
finally hold the property upon trust to pay the rents to 
W. G. and his assigns during his life ; and after the de- 
cease of W. C. and payment of the debts and legacies and 
all expenses, the testator devised the property to the heirs 
of the body of W. C, with remainders over. In 1830, the 
debts and legacies being paid, the trustees conveyed the 
estate to W. 0. for life, who shortly afterwards, relying on 
the rule in SheUey's cape, suffered a common recovery and 
barred the entail. Upon his right to do this coming in 
question Sir Geo. Jessel, M. E., said : '^ The first observa- 
tion to make upon this will is this, that there is a gift to 
trustees and their heirs, and that the trustees and their 
heirs are to stand seised (they get legal seisin of something, 
and it was not denied that they must get an estate of free- 
hold of some kind or other) ' for and during the term of 
the natural life of my brother William, and also until the 
whole of my just debts and all interest due thereon have 
been paid.' Now the rule is this, that trustees under a de- 
vise to them and their heirs prima facie take a fee 

Now this kind of case was again considered in Poad v. 
Watson (/), and there Mr. Justice Coleridge puts the rule 
in this way, *The paramount rule is to look to the in- 
tention as appearing on the whole will. But there are 
secondary rules, one of which is that the words of devise 
to trustees and their heirs are to have their natural effect 
to give a fee simple, imless something shows that it is cut 
down to an estate terminating at some time ascertained at 

(«) Supra. (t) Supra, 
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the time of the testator's death. If no precise period for 
the tenuination can be shown, it remains an estate in fee.' 
Then Mr. Justice Erie says: 'These are words clearly 
meaning that the testator gave the trustees a fee simple ; 
but if a less estate would certainly enable the trustees to 
fulfil all the trust, the fee simple would be cut down to that 
estate.' .... That rule is therefore a rule which I think 
is clearly and fairly settied by authority, and should govern 
me in construing this will. Now there is another rule 
which may be collected from all the authorities, that you 
cannot cut down the estate in fee simple unless you can 
point out on the face of the will what less estate the trustees 
take. Upon that there is immense diflRculiy here." Com- 
menting upon the various suggestions of counsel, his lord- 
ship continued : '' The first, that they took an estate for life 
with a chattel interest superadded, clearly will not do. . . . 
If you are to imply a chattel interest from a gift to the 
trustees upon trust to pay debts and legacies, the chattel 
interest will be implied from the moment of the testator's 
death; and it is impossible, therefore, to hold that they 
took during the life of W. C, and then took a superadded 
estate by implication upon trust to pay debts and legacies. 
Then, as regards the concurrent chattel interest and life 
estate, did anyone ever hear of such a thing as taking a 

chattel interest and a freehold estate together? 

These two being rejected, Mr. BadnaU to-day suggested a 
third, that they took a freehold interest for the life of the 
tenant for life, and, if necessary, a further chattel interest 
until the debts were paid." His lordship here gave rea- 
sons why, on the special wording of the will, this proposi- 
tion was untenable, and continued : " These suggestions 
being out of the way, I think I am at liberty to say that 
human ingenuiiy cannot suggest a fifth. Therefore we are 
reduced to this. The first rule being that those who say 
they do not take a fee shall point out what estate they 
take, they cannot suggest any estate which in my opinion 
ir.T. H 
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can be fairly and properly implied from the words used in 
this will." His lordship therefore held, that the trustees 
took the legal fee, and that W. 0. consequently, under the 
rule in Shelley's case, took an equitable estate tail. 

Obs. — ^Therule restricting the estate taken by trustees to 
the quantity necessary' for the performance of the trust gave 
rise to the doctrine of indefinite terms, and determinable 
fees. Thus, where property was devised to trustees upon 
trust out of the rents and profits to pay debts, &c., it was 
held that they took an indefinite term necessary to enable 
them to pay the debts (m). And where the devise was to 
trustees and their heirs, in trust to raise and pay money, 
it was held that they took the fee, only until the money 
was raised (v). The 30th and 31st sections of the Wills 
Act put an end to both these doctrines with regard to wills 
executed since that act; but, apart from its provisions, it 
is considered improbable that either doctrine would now 
be adopted (tr), and indeed the doctrine of determinable 
fees has been expressly overruled (x). 



Art. 28. — Devolution of the Legal Estate, 

OL. Where there are two or more trustees, they take 
as joint tenants; and upon the death of one of 
them, the estate survives to his co-trustees or 
trustee. 

/3. Upon the death of a sole or last surviving execu- 
tive trustee intestate, the trust property descends 
to his real or personal representatives, according to 
its nature. 

7. Upon the death of a sole or last surviving bare 
trustee intestate, since the passing of the 'Vendors 
and Purchasers Act, 1874, the taist property de- 

(tt) Dotf V. Simpson, 6 East, 162 ; (w) Hawkins on Wills, 149. 

AcklandY, Lutky, 9 A. & E. 879; (z) Doe d. Davies v. Baviea, 1 

Heardson v. JFilliamson, 1 Ke. 33. Q. B. 430 ; Blagrave v. Blagrave, 

(r) Glover v. Monckton. 3 Bing. 4 Ex. 660. 
13. 
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scendsto his personal representatives, whether it be 
real or personal property. 

Illtjst. — 1. On the decease of a sole or last surviving 
trustee of leaseholds, intestate as to trust estates, the legal 
estate devolves on his executor ; and if the executor dies 
similarly intestate as to trust estates, the legal estate vests 
in his executor ; for an executor of an executor represents 
the original testator ; but if the executor of the trustee had 
died wholly intestate, or without naming an executor, then 
an administrator de bonis non of the trustee would have to 
be appointed to convey the legal estate, as an administrator 
of an executor does not represent the original testator. 



Art. 29. — Devise of the Trmtee^s Estate. 

A trustee can devise or bequeath the legal estate in 
the trust property (a), and it will pass under a 
general devise or bequest of his property, unless 
the will contain expressions authorizing a narrower 
construction, or the disposition of ' the estate so 
devised or bequeathed is such as a testator would 
be unlikely to make of property not his own (6). 

Illtjst. — 1. Thus, where a testator subjects the property, 
passing under a general devise, to the payment of debts or 
legacies (c), or directs them to be sold (c?), or devises them 
to persons as tenants in common («), or to a numerous and 
unascertained class (/), or limits them in strict settle- 

{a) Whether the devisee can (c) Re Morley^ 10 Ha. 293 ; JRe 

execute the trust is a totally dif- Packman ^ Moae, L. R., 1 Ch. 

f erent question, as to whidi see Biv. 214 ; but see Re Rrown ^ 

Art. 62, infra. Constructive trust Sibley, 24 W. R. 783. 

estates (as land agreed to be sold) (d) Re Marley, eup. 

passunderadeyiseof trustestates. (e) Martin y. Zaverton, L. R., 

Lysaght v. Edwards, L. R., 2 Gh. 9 Eq. 568. 

Div. 499. (/) Re Finney, 3 Gif. 465; see 

{b) BraybrooJce t. Inskip, 8 Y. tl\BO Re Packman^ Moss, »up.; bjiA, 

436 ; Ex parte Morgan, 10 V. 101 ; compare with Re Brovm ^ Sibley, 

Langford y. Angel, 4 Ha. 313. swp, 

H 2 
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ment (y), or in any other way wHcli makes it impossible 
to say the intention could be to give a dry trust estate (z), 
trust estates will not pass. 



Art. 30. — Bankruptcy of the Trustee. 

The property of a bankrupt divisible among his 
creditors, does not comprise property which can be 
identified (a) as property held by him as trustee 
for any otner person (6), even though he may have 
converted it into property of a different character (c), 
and although it is property in his order and dispo- 
sition at the commencement of the bankruptcy {d). 

Illust. — 1. If goods consigned to a factor be sold by 
him and reduced into money, yet if the money can be identi- 
fied — as, for instance, where it has been kept separate and 
apart from the factor's own nlonies, or kept in bags, or the 
like (c), or has been changed into bills or notes (/), or any 
other form (y), — the employer, and not the creditors of the 
factor, wiU, upon his bankruptcy, be entitled to the pro- 
perty into which it has been converted ; for the creditors 
of a defaulting trustee can have no better right to the trust 
property than the trustee himself (A), and it makes no 
difference in this respect that the trustee committed a 
breach of trust in converting the property, for an abuse of 



{y) BrayhrooTce v. Inskip, sup, 
(z) lb,; and see Att.'Gen, v. 

Viffor, 8 V. 276. 
{a) Tooke v. HoUingworth, 5 

T. R. 277 ; Ex parte Ihmas, 1 At. 

234. 

(b) 32 & 33 Vict. c. 71, s. 16 ; 
Houghton v. Kodnig^ 18 C. B. 
236 ; Winch v. Keekyy 1 T. R. 
619. 

(c) Taylor v. Plumer, 3 M. & S. 
676 ; Scott v. Surman, Willes, 
404. 



{d) Ex parte Barry, L. R., 17 
Eq. 113 ; Ex parte Marsh, 1 Atk. 
168. As to constructiye trus- 
tees, Ex parte Tease, 19 V. 46 ; 
WhiUjield v. Brand, 16 M. & W. 
282. 

{i) Tooke v. ELoUvngworth, sup. 

(/ ) Ex parte Dumas, 2 V. sen. 
682. 

{g) Frith v. Cartland, 2 H. & 
M. 417. 

(A) lb. 
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trust can confer no right on the person abusing it, or those 
claiming through him (»). 

2. But where the trust property has become so mixed up 
with the bankrupt's private property as to lose its identity 
(or earmark, as it is usually called), for instance, where it 
has been converted into money, which has been put in 
circulation (k), or has otherwise become indistinguishable, 
then, as the right of the cestui que trust is only to have 
the actual trust property, or that which stands in its place, 
and as the actual property is gone, and that which stands 
in its place cannot be identified, the cestui que trust can 
only prove against the bankrupt's estate as one of his 
general creditors (J). 



Art. 31. — Tlie Incidents of the Trustee's Estate at Law. 

At law, the estate of the trustee is subject to the same 
incidents as if he were the beneficial owner, except 
where such incidents are modified by act of par- 
liament. 

Illust. — 1. Thus he is the proper person to bring ac- 
tions arising out of wrongs formerly cognizable by common 
law courts, and which necessitated the possession of the 
legal estate in those bringing them (a) ; and it is appre- 
hended that the Judicature Acts have made no distinction 
as to this. 

2. So at law, the estate of the trustee in real property is 
liable to curtesy (5), dower (c), and, if of copyhold tenure, 
to freebench(d^); but of course the persons so taking could 
only take as trustees for those beneficially entitled («). 

(i) Taylor v. PUunerf sup, {b) Bennett v. Davis, 2 P. W. 

(k) Miller v. JRaeey 1 Bur. 457 ; 319. 

see per Lord Kenyon. (c) Noel v. Jevon, Fre. 43 ; Nash 

{1} £x parte Dumas, 1 Atk. 234; v. Freston, Cro. Oar. 190. 

Hi/all V. Molle, ib, 172; Scott v. (rf) Sintony, Htnton, 2V. sen. 

Surman, sup, 638. 

(a) May v. Taylor, 6 M. & G. {e) Noel v. Jevon, sup. ; Lhyd 

261. v. Lhyd, 4 Dr. & War, 354. 
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Formerly it was also liable to forfeiture and escheat^ but 
there can no longer be forfeiture or escheat of a trust 
estate (/).' 

3. So, again, trustees of copyholds who take an estate 
must be admitted by the lord of the manor on the cus- 
tomary terms (y). 

4. Where a debtor to the trust estate becomes bankrupt, 
the trustee is the proper person to prove without the con- 
currence of the cestui que trust {h), unless in the case of a 
simple trust. Where it is as likely as not that the debtor 
has paid the cestui que trust direct, then it lies in the 
discretion of the judge to require the concurrence of the 
cestui que trust (»). 

5. The trustee of a private trust is, as legal owner, liable 
to be rated in respect of the trust property (k), 

6. If the trustee, in pursuance of the trust, carry on a 
business for the benefit of the cestui que trust, he will yet 
be personally liable to the creditors of the business (Z), 
and may be made a bankrupt (m). 

7. On the other hand, the ordinary legal incident of 
voting for members of parliament does not belong to the 
trustee in respect of the trust estate, as the act 6 & 7 Vict, 
c. 18, s. 74, confers that right on the cestui que trust. It 
would, however, seem that the trustee still retains the 
right of voting for coroners (n). 



(/) 13 & 14 Vict. c. 60, 8. 46. 

Ig) JFiUonY, Soarej2B.&Ad, 
350. 

(h) Ex parte Green, 2 Dea. & 
Ch. 116. 

(t) Ex parte Dubois, 1 Cox, 310; 
Ex parte Gray, 4 Dea. & Ch. 778. 

{k) Reg, v. SUrry, 12 A. & E. 
84 ; Eeg. y. Stapleton, 4 B. & S. 
629. 



(/) Farhatt v. FarhdU, L. B., 7 
Ch. 123; Owen y. Delamere, L. B. , 
16 Eq. 134. 

(m) Wightman y. Townroe, 1 M. 

6 S. 412 ; Ex parte Garland, 10 
V. 119; FarhaUY. FarhaU, tup. 

(w) Eurgesay: Wheate, 1 Ed. 261 ; 
68 Geo. 3, c. 95, 8. 2, repealed by 

7 & 8 Vict. c. 92; Beg, y. Day^ 3 
E. & B. 859. 
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Art. 32. — Trmteeh Estate on total Failure of Cestuk 

que trust. 

Where a trust does not exhaust the whole of the trust 
property, and there is no one in whose favour the 
trust can result, then, if the trust property be real 
estate, the trustee takes absolutely (a), and if per- 
sonal estate, it goes to the crown as bona vacantia (6) . 

Illxjst. — 1. In the leading case of Burgess v. WTieate (c), 
the settlor conveyed real estate unto and to the use of 
trustees, in trust for herself, her heirs and assigns, to the 
intent that she should appoint, and for no other use what- 
ever. She subsequently died without having appointed, 
and without heirs; and it was held that (there being 
holders of the legal estate — ^namely, the trustees) the 
crown could not claim by escheat, and that the trustees 
(no person remaining who could sue them in equity) re- 
tained, as the legal proprietors, the beneficial interest also. 

2. But if the settlor in the last case had appointed or 
devised her equitable interest to C, in trust for purposes 
which could not take effect, then, as between the original 
trustees and C, the latter would be entitled to the property 
as the nominee under the will. The court wiU, as between 
those parties, only carry out the testator's directions, and 
will not inquire how far the directions can be executed in 
their integrity (c?). 

3. The rule also applies to a constructive trustee. Thus 
a mortgagee in fee, whose mortgagor dies intestate and 
without heirs, takes the property absolutely, subject to the 
mortgagor's debts (e). Whether this would be the case if 
the mortgagee was a mere equitable mortgagee, seems to 
be more doubtful ; but it is submitted that, on the principle 
of Onslow V. Wallis, the result would be the same as if he 
were the legal mortgagee. 

(a) Burgess v. Wheate, 1 Ed. ic) Supra, 

177. (d) Onslow v. Wdll%s, 1 M. & 

(b) Taylor v. Eaygarth, U Sim. G. 506 ; and see Jones v. Qoodehild, 
8 ; Middleton v. Spker, 1 B. C. O. 3 P. W. 33. 

201. {e) JBeale v. Symonds, 16 B.406. 
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SUB-DIVISION ni. 
The Duties of a Trustee. 



Art. 83. — A Trustee must exercise reasanable care. 

Except where courts of equity have imposed distinct 
and stringent duties upon trustees (which duties 
are mentioned in the succeeding articles of this 
sub-division), they are only boimd to exercise a 
reasonable discretion, and to use such due diligence 
and care as men of ordinary prudence and viguanoe 
would use in the management of their own 
affairs (a). But, nevertheless, the mere fact that 
a trustee who has done an act which is, in fact, a 
breach of trust, did so under the advice of a pro- 
fessional man, will not excuse him (6). Yet it is 
apprehended that it would be strong evidence of 
diligence where the alleged breach is alleged to 
have arisen from mere negligence, and not from the 
breach of some distinct duty. 

Illust. — 1. Thus, it is their duty to realize debts owing 
to the trust estate with all convenient speed (c), but they 
are not bound to commence legal proceedings when, in the 
exercise of a reasonable discretion, they consider it inexpe- 
dient to do so. For instance, in a case where one cestui 
que trust would have been ruined by the immediate reali- 
zation of a debt due from him to the trust estate, and the 
other cestuis que trust (his children) would have been 
seriously prejudiced, the House of Lords held, that the 

{a) Brice y. StoJceSj 2 Lead. (c) Buxton y. Buxton, 1 M. & 

Gas. 865 ; Massey y. Banner, 1 J. G. 93. As to its effect as eYi- 
& "W". 247. dence of diligence, see and con- 

iJb) Doyle y. Blake, 2 Sch. & L. sider judgment of Jessel, M.K., 
243 ; Be Knight, 27 B. 49. in Be Cooper, infra, lUust. 6, and 

also niust. 9. 
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trustee exercised a reasonable discretion in refraining from 
suing the debtor and in allowing him time, and that the 
trustee was consequently discharged from liability for any 
consequent losses {d). 

2. So trustees may release or oompoimd debts due to the 
trust estate, where they bona Mis and reasonably believe 
that that course is for the benefit of their cestuis que 
trust («)., Yet they must not be negligent, nor must they 
fail to exert themselves to realize a debt {/). 

3. Thus where trustees allowed rents to get in arrears 
which they might have recovered by proper diligence, it was 
held that they were liable to make good the arrears, though 
without interest, the judge saying: "If there be crassa 
negligentia and a loss sustained by the estate, it falls upon 
the trustee " (y). 

4. Where a trustee indebted to the trust becomes bank- 
rupt it is his duty to prove the debt, and if he neglect to do 
60 he will be liable for the loss, notwithstanding that he 
may have obtained his certificate ; for, as was observed by 
Sir J. Eomilly, M.E. : " Suppose a person owing money to a 
trust estate becomes bankrupt, and the trustee is a distinct 
and separate person, knowing of the bankruptcy, he is 
bound to prove the debt ; if he does not, he commits a 
breach of trust, and would be held liable for all that he 
might have received under the commission if he had proved 
the debt as he ought to have done. .Is the case altered 
because the trustee is himself the debtor ? I think not ; 
the original debt, no doubt, is barred, but the amoimt of 
the dividends which the trustee might have received under 
the commission is a liability subsequently attaching to the 

{d) Ward v. Ward, 2 H. L. C. Y. & O. 221 ; Ticker v. Smith, 2 

784. S. & a. 46 ; Caffrey v. Daley, 6 

(e) Blue V. Marshall, 3 P. W. V. 488. 
381 ; Forahaw v. Eiggiimn, 8 {g) Tebbs v. Carpenter, 1 Mad. 

B., M. & G. 827. 291 ; and see as to interest, Law* 

if) Wile8Y,6h-esham, 61)., JUL. son v. Copeland, sup.; Wiles v. 

& G. 770 ; Lawson v. Copeland, 2 Gresham, 2 Dr. 268 ; JRowley v. 

B. C. C. 156 ; Bailey v. Gould, 4 Adami, 2 H. L. 0. 726. 
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trustee in that character, and is not affected by the bank- 
ruptcy or the certificate " (A). 

5. So, again, where a settlor has, for valuable consideration, 
covenanted to settle property, a trustee who neglects to en- 
force the covenant is liable for any loss occasioned thereby (e). 

6. Or, again, if a trustee neglect to register the trust 
instrument (where it requires to be registered), and the 
settlor is thereby enabled to effect a mortgage on the pro- 
perty, the trustee will be liable (k). 

7. In the exercise of due diligence, trustees for sale will, 
of course, use their best endeavours to sell to the best ad- 
vantage. They should, therefore (in general), abstain from 
joining with tiie owners of contiguous property in a sale 
of the whole together, xmless, indeed, such a course would 
be clearly beneficial to their cestuis que trust, for by 
doing so they expose the trust properly to deterioration on 
account of the flaSVs or possible flaws in the title to the 
other property; but " suppose there were a house belong- 
ing to trustees, and a garden and forecourt belonging to 
somebody else, it must be obvious that those two properties 
would fetch more if sold together than if sold sepa- 
rately; you might have a divided portion of a house 
belonging to trustees, and another divided portion be- 
longing to somebody else. It would be equally obvious 
if these two portions were sold together, that a more bene- 
ficial result would thereby take place But in 

those cases where it is not manifest on a mere inspection of 
the properties that it is more beneficial to sell them to- 
gether, then you ought to have reasonable evidence that it 
is a prudent and right thing to do, and that evidence, as 
we know by experience, is obtained from surveyors and 
other persons who are competent judges " (/). 

ih) Orrett v. Corser, 21 B. 62. W. N. (1877) 15. 

(t) Woodhouse Y. Woodhoueef L. {I) Per Jessel, M. B., Ite Cooper 

E., 8 Eq. 514. ^ Allen's Contract, L. R., 4 Ch. D. 

{k)Macnamara v. Carei/, 1 Ir. 817. 
B., Eq. 9; Kingdony, Caetleman, 
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8. '^ Where trustees for sale are joint owners with a 
third party, or are reversioners, it is obvious that they may 
in general join in a sale ; for everybody knows that as a 
general rule (of course there are exceptions to every rule) 
the entirety of a freehold estate fetches more than the sum 
total of the undivided parts, or the separate values of the 
particular estate and the reversion*' (w). 

9. Again, trustees for sale ought not to do any act 
which will depreciate the property, and so they ought not 
unnecessarily to limit the title (n), for no reasonable man 
would unnecessarily depreciate his own property by such 
means. 

10. Again, if trustees for sale, or those who act under 
their authority, fail in reasonable diligence in inviting 
competition, or if they contract to sell under circimistances 
of great improvidence or waste, they will be personally 
responsible (o). It is therefore the duty of trustees for sale 
to inform themselves of the real value of the property, and 
for that purpose to employ, if necessary, some experienced 
person to value the same {p). 

11. The same principle holds good in the case of trustees 
for purchase, or for investing trust moneys on mortgage, 
who ought to clearly satisfy themselves of the value of the 
property, and for that purpose to employ a valuer of their 
own, and not trust to the valuer of the vendor or mortga- 
gor ; for a man may bona Me form his opinion, but he 
looks at the case in a totally different way when he knows 
on whose behaK he is acting; and if the trustees rely upon 
the vendor's valuer, and he, however bona fide, values 
the property at more than its true value, they will be 
liable {q). 

12. Trustees for purchase, or for investment on mort- 

Im) lb. {p) Oliver v. Court, 8 Pr. 165 ; 

(«) See ffobson v. Bell, 2 B. 17 ; Campbell v. Walker, 6 V. 680 ; and 

RedeY. Oahes, 10 Jur., N. S. 1246. see per Jesael, M. R., Re Cooper 

(o) Ord V. Noel, 6 Mad. 440; ^ Allen, L. R., 4 Ch. D. 816. 
and Anon,, 6 Mad. 11 ',.Fechel v. {q) Ingle v. Fartridge, 34 B. 

Fowkr, 2 Anst. 650. • 412. . 
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gage, should also take reasonable care that they get a 
good marketable title, and that they do not, by conditions 
of sale, bind themselves not to require one (r); and, except 
in very exceptional cases, they should never purchase with- 
out getting the legal estate ; for although a man may be 
himself vrilling to take the risk of leaving an outstanding 
legal estate, he is not justified in incuiring that risk for 
other people («). 

13. Upon similar grounds, a trustee who is empowered 
to invest trust funds at his discretiony is not entitled to lend 
them on mere personal security ; for that would not be a 
reasonable exerdse of his discretion (/) ; and it would seem 
that it would not be proper for him to invest in foreign 
securities (w), or foreign railways (w), or in trade (ar) ; but 
the reason of this is, that (as will be seen hereafter) there 
is a special duiy of care cast upon trustees for investment. 
Where a trustee is directed to invest on security at his dis- 
cretion, he cannot properly invest in shares, for they are 
not a security at aU, but only a right to participate in 
profits (y). 

14. Trustees for investment on mortgage, cannot, without 
risk, advance more than two-thirds of the actual value of 
freehold estate (z) ; and if it be house property, not more 
than one-half (a) ; and if it be trade property, the value of 
which depends upon the continued prosperiiy of the trade, 
it would be hazardous to advance even so much as that {h). 



(r) E. C, E, Co, V. HawkeSy 5 
H. L. 0. 363. 

(«) Lew. 440. And as to ad- 
yancing trust money on a cove- 
nant to surrender copyholds, see 
Wyatt V. Sharratt, 3 B. 498; and 
as to equitable mortgages gene- 
rally, Norris v. Wriffht, 14 B. 308 ; 
LockhaH v. ReUly, 1 D. & J. 476. 

(t) See Foeoek y. Beddington^ 
5 V. 794 ; B>tU v. BHtton, L. K, 
11 Eq. 433 ; Bethell v. Abraham, 
L. K., 17 Eq. 24 ; and see Byder 
y. Biekeraton, 3 Sw. 81, n. (a). 



(u) Bethell y. Abraham^ L. B., 
17 Eq. 24. 

(w) lb, 

\x) Cock V. OoodfellotOy 10 Mod. 
489. 

iv) HarrisY, Sarris, 29 B. 107. 

^) Stickney v. Sewell, 1 M. & 
C. 8 ; Drosier y. Brereton, 15 B. 
221. 

(a) Budge r, Oummow, L. B., 
7 Ch. 719 ; Stretton y. Ashmall, 3 
Dr. 12. 

{b) lb,; and Boyda y. Boyda^ 14 
B. 64. 
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But, nevertheleBSy if they exceeded these limits, yet if they 
acted bona fide and used reasonable care, they would not 
be liable (c). 

15. A trustee is not responsible for a mere error of 
judgment, if he .has exercised a reasonable discretion, and 
has acted with diligence and good faith. Thus, where an 
executor omitted to sell some foreign bonds for a year after 
the testator's death, although pressed to do so by his co- 
executor, and although there was a direction in the wiU to 
conyert with all reasonable speed, he was held irresponsible 
for a loss caused by the bonds falling in price ; for although 
the conclusion he came to was imfortunate, yet having 
exercised a bona fide discretion, the mere fact of the loss 
was not sufficient to charge him (d). As to what constitutes 
a reasonable delay, that depends on the particular circum- 
stances affecting each case, but, prima facie, a trustee ought 
not to delay realization beyond a year, even where he has 
apparently unlimited discretion (e); ajidif he procrastinates 
beyond that period, the onus will be cast upon h\m of 
proving that the delay was reasonable and proper (/). 

16. A trustee will not be liable if the trust property be 
stolen, provided he has taken reasonable care of it (y). 

17. A trustee is not bound to insure leasehold premises 
against loss by fire. In Bailey v. Gould (A), it was sought 
to charge an executor who had neglected to continue an 
insurance ; but Baron Alderson said : *' It was a contingent 
claim, which the testator might by possibility Mmself have 
realized, but which he did not It was no claim 



(<?) Lew. 287. 

(d) JBuxtofiY. Buxton, sup.; and 
Bee Faddon y. Michardson, 7 D., M. 
& G. 563. 

(e) SeuUhorpe v. Tipper, L. R., 
13 Eq. 232 ; aad as to the pro- 
priety of an executor allowing 
the testator's money invested on 
mortgage to remain so until 
wanted, see Orr v. Newton, 2 Cox, 



276; Robinson v. Robinson, ID., 
M. & G. 262. 

(/) See per Wood, L. J., in 
Grayboume v. Clarkson, L. B., 3 
Oh. 606, and Sughes y. Empson, 
22 B. 181. 

(g) Morley v. Morley, 2 Ch. C. 
2 ; Jones v. Lewis, 2 V. 240. 

(A) 4 Y. & C, Ex. 221; and 
Dobson y. Land, 8 Ha. 216. 
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exiBting at the time of the testator's decease. What then 
existed the executors did possess, that is, the leasehold 
premises. Being in their possession, a fire, for which they 
were not to blame, occurred. It was a mere misfortune 
which took place. Can the loss be said to have happened 
by their default in not keeping up a contingent claim? 
"Was this property which, but for their default, they might 
have got ? It is very difficult to say that it was." 

18. Trustees being liable for gross negligence, they are, 
k fortiori, liable where they combine reckless disregard 
of the interests of their cestuis que trust with mala fides. 
Thus, where one trustee retires from the trust /or the pur- 
pose of enabling his co-trustee to commit a breach of trust, 
or in order, as he thinks, to relieve himself from the 
responsibility of the wrongful act meditated by his co-trus- 
tee, he will be held as fully responsible as if he had been 
particeps criminis (t). 

19. Even a quasi trustee, such as a vendor before com- 
pletion of the sale, is obliged to take due care of the pro- 
perty, and to see that it does not become imnecessarily 
depreciated by want of care (A). 



Art. 34. — Trustee mmt see that he hands the Trust 
Property to the right Person, 

The whole responsibility of handing the trust property 
to the persons entitled falls upon the trustee ; and 
if he hands it to the wrong person, either through 
mistake on his part or in consequence of some fraud 
practised upon him, he will have to make tJbe loss 
good, however careful he may have been. In cases 
of doubt, therefore, the trustee should apply to the 
court for its direction {a), 

lUiiTST. — 1. Thus where a trustee makes a payment to 
one who produces a forged authority from the cestui que 

{%) Norton v. Fritchard, Reg. (^) See K Egmont v. Smith, 

lib. B. 1844, 771 ; Ze Bunt v. L. Ic., 6 Ch. Div. 475. 

Webster, 9 W. R. 918; Falairet («) Talbot y. E, Radnor, 3 M. & 

Y. Carew, 32 B. 667. K 252; Mulin v. Blagrave, 25 B. 
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trust, the trustee, and not the cestui que trust, will have to 
bear the loss; for, as was said by Lord Northington (5), 
" a trustee, whether he be a private person or a body cor- 
porate, must see to the realiiy of the authority empowering 
him to dispose of the trust money; for if the transfer is 
made without the authority of the owner, the act is a 
nullity, and in consideration of law and equity the right 
remains as before." 

2. So, again, trustees who paid over the trust fund to 
wrong persons upon the faith of a marriage certificate 
-ndiich turned out to be a forgery, were made responsible 
ier so much of the trust fund as could not be recovered 
from those who had wrongfully received it (c). 

3. A trustee who, by mistake, pays the capital to the 
tenant for life instead of investing it and paying him the 
income only, will have to make good the loss to the estate, 
although he will, as will be seen hereafter (c?), be entitled 
to be recouped out of the life estate (e). 

Obs. — ^It is difficult to see how the law, as above stated, 
could have come into being, except upon the false analogy 
of a trustee, to a banker or creditor. As has been shown 
in the last article, a trustee is in the position of a gratui- 
tous bailee ; he must take reasonable care of the trust 
property, and if it is lost or stolen he is discharged from 
responsibility, provided that he was guiltless of negligence. 
If, then, a careful trustee is not responsible for property 
stolen from his custody, upon what conceivable ground 
should he be held responsible for property obtained from 
him by false pretences or forgery, which are crimes far 
more subtle, and against which it is much more difficult to 
safeguard oneself. It is himibly suggested, therefore, that 

137 ; Aahby v. BlackweU, 2 Ed. 1 Oh. 26 ; and Sutton v. Wilder, 

302 ; Eaves v. Hiekeon, 30 B. 136; L. R., 12 Eq. 373. 

Sporle V. Bumaby, 10 Jur., N. S. {d) Infra, Art. 61. 

1142. {e) Barratt v. /ry««, 30 B. 442 ; 

{b) Ashby v. Blackwell, mp. Davies v. Hodgson, 25 B. 177 ; 

(c) Ea/vee v. Hickson, mp. ; and Griffiths v. Porter, ib, 236. 
see also Bostock v. Flayer, L. R., 
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in these instances the law might be reconsidered with ad- 
vantage. 



Art. 36. — Trustees must not in general depute their Duties. 

A trustee may not depute his duties or authority (a), 
either to a stranger (6) or to his co-trustees or co- 
trustee (c), save only — 

a. Where he is obliged to do so from necessity {d)] 

/8. Where by doing so he is acting conformably 

to the common usage of mankind, and as prudenth^ 

as if acting for himself, and according to the usa^ 

of business (^) ; or 

y. Where the settlement has authorized his doing 

B0(/). 

But even where he may safely permit another to re- 
ceive trust property, he will not be justified in 
allowing it to remain in such other person's custody 
for a longer period than the circumstances of the 
case require {g). 

Illttst. — 1. Thus a trustee for sale, who leaves the 
whole conduct of the sale to his co-trustee, cannot shield 
himself from responsibility for the latter's negligence by 
saying that he left the matter entirely in his hands (A). 
But, on the other hand, there is no objection to his em- 
ploying an agent where such a course is conformable to 
the common usage of mankind, and the trustee acts as pru- 



{d) See per Lord Langdale, 
Turner v. Comey, 6 B. 617. 

{b) Adams y. Clifton, 1 Buss. 
297; Turner v. Comey, sup.; 
Chambers v. Minehiny 7 V. 196 ; 
Wood V. Weightmany L. R., 13 
Eq. 434. 

(tf) Lang ford v. OaseoignSj 11 V. 
333 ; Clough v. Bond, 3 M. & O. 
497; Cowel v. Gatcombe, 27 B. 
568 ; £aves v. Hiekson, 30 B. 136. 

{d) Bennett y. Wyndham, 4 De 
G. & J. 259 ; Jay y. Campbell, 1 



Sch. & L. 341 ; Re Bird, L. R., 
16 Eq. 203. 

(e) St. § 1269; JSx parte Belchier, 
Amb. 219 ; Clough y. Bond, sup. 

(/) Kilbee y. 8neyd, 2 MoU. 
199 ; Boyle y. Blake, 2 Sch. & L. 
245. 

(g) Brice y. Stokes, 2 Lead. Cas. 
866; Gregory y. Gregory, 2 Y. & 
0. 313; Be Fryer, 3 K. & J. 317. 

{h) Oliver y. Court, 8 Pr. 166 ; 
Be Chertsey Market, 6 Pr. 285 ; 
Sardwicke y. Mynd, 1 Anst. 109. 
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dently as lie would have done for himself (t). But he must 
not allow such agent to receive the purchaser's money, or 
he will be responsible for its loss (k) ; and, therefore, if 
" trustees for sale join with any other person in a joint 
sale of the trust property, and any other property, whether 
that person be a trustee himself or be a beneficial owner, 
they must take care that their share of the purchase-money 
is paid to them, and the purchaser must take care of that 
likewise, because he can only pay trust money to the 
trustees. Therefore, when they do join with other people 
the purchase-money must be apportioned before the com- 
pletion of the purchase, and must be paid by the pur- 
chaser, the apportioned part coming to the trustees to 
be paid to them" (1). 

2. And so where a trustee handed money to a solicitor 
for the purpose of reinvestment, and the solicitor professed 
to have, but in reality had not, invested it, but had used it 
for his own purposes, and himself paid interest on it for 
some years until his death, it was held that the trustee was 
liable (m), for he ought not to have entrusted the money 
to a solicitor when there was no necessity ; and it is not in 
the eye of the law (although it is probably in point of 
fact) the usage of mankind to do so, as may be seen in the 
frequent case of a p.urchaser of property, who makes him- 
self liable to the vendor if he pays the purchase-money to 
the vendor's solicitor without express authoriiy (n). 

3. In Hopgood v. Parkin (o), the late Lord Eomilly 
carried the liability of trustees for the acts and defaults 
of their agents to a height which, it is with humility sug- 
gested, was by no means justified, either on principle or 
authority. In that case, trustees, having trust fimds to 
lend on mortgage, employed a solicitor to investigate the 

%) Ex parte Belehiery sup, {m) Bostock v. Floyer, L. B., I 

k) Lew. 383. Eq. 29; but see Re Bird, L. R.,. 



T) Per Jessel, M. R., He Cooper 16 Eq. 203; and infra, Ulust. 4. 
^ Attend Contract^ L. R., 4 Ch. D. in) Dart, 656. 

816. \o) L. R., 11 Eq. 70. 
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mortgagor's title. Owing to the solicitor's negligence, 
in failing to make proper inquiries as to previous incum- 
brances, the trust moneys advanced on the mortgage were 
to a large extent lost, and his lordship held that the 
trustees must replace them. But it is di£B.cult to under- 
stand upon what groimds the learned judge based his 
opinion. The trustees were right in investing on mort- 
gage ; they were right in employing a skilled person to* 
investigate the real value of the security; indeed, it is 
apprehended, from the remarks of Sir George Jessel, M. E., 
in Be Cooper {p)y which have been quoted in the 7th illus- 
tration to Article 33, that it was the duty of the trustees to 
employ a skilled person. In addition to which, there was 
a moral necessity for them to employ a skilled agent to 
investigate the title, and they were but acting conformably 
to the general " usage of mankind, and as prudently for 
the trust as for themselves, and according to the usage of 
business" {q), K, then, they were right in employing 
the solicitor to investigate the title for them, upon what 
possible ground could they be holden responsible for their 
agent's default. As Lord Hardwicke said, in Ex parte Bel- 
chier (r), if the defendant " is chargeable in this case, no 

man in his senses would act This court has laid 

down a rule with regard to the transactions of assignees, 
and more so of trustees, so as not to strike a terror into 
mankind acting for the benefit of others, and not for their 
own;" and his lordship then proceeded to lay down the 
rule as above stated. It is with great respect submitted, 
that Lord EomiUy confused the case with those in which 
it has been held that a trustee is responsible for a breach 
of trust which he has committed bona fide and imder skilled 
advice. The distinction is, however, clear. The trustees 
had not done anything wrong. They had not committed 
any breach of trust at the instance of another. They had 
merely lent money through the medium of an agency, 

(p) Supra, (r) Supra, 

[q) Per Lord Hardwicke, Ex parte Belehier^ Amb. 219. 
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which they were entitled, and indeed bound, to employ, on 
the ground of moral necessity, and they ought therefore to 
have been discharged from the loss. Had there been a 
distinct breach of some duiy which the settlor had cast 
upon the trustees, then, although they might have taken 
and followed the best advice procurable, they would no 
doubt have been properly held responsible ; but here, the 
only possible breach of duty was the negligence of an agent, 
and, as has been said above, a trustee is only responsible 
for his agent where he has improperly employed one. 

4. In Re Bird{s)y on the other hand, Vice-Chancellor 
Bacon seems (if I may say so, with great submission,) to 
have gone to the opposite extreme. There, one of three 
executors employed the solicitor of the testatrix for the 
purpose of obtaining a settlement with a creditor of the 
testatrix. The solicitor subsequently informed the execu- 
tor that the compromise had been effected, and requested 
a cheque for the amount, which the executor sent. No com- 
promise had ever been made, and the solicitor appropriated 
the money to his own use. Here it might have been antici- 
pated that the executor would have been held liable, as, in 
accordance with Bos took v. Floyer{t), he ought to have paid 
the money to the creditor personally and not to the solicitor ; 
but the Vice-ChanceUor decided that he was not liable, say- 
ing, " It seems to me that the executor has done just what 
any prudent man would think himself safe in doing. He 
finds thatthetestatrixhad in her lifetime employed Mr. Hunt 
as her solicitor. He had been employed as her solicitor on 
various matters ; his credit was not called in question, his 
ability was not doubted. He had arranged for her some 
other claims, and when, after her death, a claim is made 
by these two companies, naturally enough Mr. Hunt is 
employed to conduct the business, namely, the compromise 
of these claims. Having employed this attorney to nego- 
tiate for a compromise, and being told by him ' I have got 

(«) L. R., 16 Eq. 203. {t) L. R., 1 Eq. 29. 

I 2 
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these terms for you, and 310/. is payable,' the executor 
puts into his hands the 310/. What negligence is there in 
that? What incautious trusting to some other person's 
representation? It is all in the ordinary course of the 
business then being transacted, and I cannot think that 
the executor has neglected any caution which it was in- 
cumbent on him to exercise." Whether or not the present 
state of the law will permit of a trustee entrusting a soli- 
citor with money, it is suggested that his honor's decision 
is in accordance with that summa ratio which the simple- 
minded believe to be equivalent to the summimi jus. 

5. A trustee will be liable where he has unnecessarily 
left trust moneys in the hands of a banker or broker who 
&il8, when he ought to have invested them, or where h& 
has paid money to a banker or broker for investment and 
has neglected for some time to make inquiries as to such in- 
vestment («/) ; and the tt^ua/ clause indemnifying him against 
the acts or defaults of others wiU not protect him(t7). 

6. On the other hand, where money has been deposited 
in a bank pending investment, and not for an unnecessary 
lengfth of time, the trustee will not be liable for the failure 
of the bank {w), for it is according to the common usage of 
mankind to make use of banks for the safe custody of their 
money. 

7. So a trustee may appoint stewards, bailiffs, workmen, 
and other agents of the like kind, for there is a moral 
necessity for him to do so (x). 

8. So where one executor lives at a distance from the 
testator's place of abode, he may remit money to his co- 
executor who lives in the immediate vicinity, for the pur- 
pose of paying the testator's debts, for "he is considered . 
to do this of necessity. He could not transact business 
without trusting some person, and it would be impossible 

(m) ChaJlen v. Skippam, 4 Ha. (w) Johnson y. Newton, 11 Ha. 

656 ; Itehdeny. Wesley, 29 B. 213; 160 ; Fenwick v. Clarkey 31 L. J., 
Matthews v. Brise, 6 B. 239. Ch. 728 ; and per Lord Hard- 

(r) Rehden v. Wesley y sup. wicke, Ex parte Belchier, stip, 

{x) Ibid. 
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for him to discharge his duty if he is inad.e responsible 
where he remitted money to a person to whom he would 
himself have given credit, and would in his own business 
have remitted money in the same way" (y). 

9. Again, trustees may remit money through the medium 
of a respectable bank, as being the most convenient and 
the safest mode (s) ; but they should pay the money into 
the bank as trustee eo nomine (o). 

10. A trustee may safely permit his co-trustee to receive 
or collect trust moneys (b) ; and even though he join in 
the receipt for such moneys, and thereby acknowledge 
that he has received them, he will not be liable if he can 
prove (c) that he did not in fact receive them, and only 
joined in the receipt for the sake of conformity (c^. For 
one of several trustees cannot alone give a good receipt, 
unless expressly empowered to do so, and all must, there- 
fore, join (e) ; so that, although at law the signature of a 
trustee is (or rather was (/) ) conclusive evidence that the 
money came to his hands, ** equity, which pursues truth, 
will decree according to the justice and verity of the 
fact " (g), and will hold that, under the circumstances, 
seeing that it is an act which the very nature of his office 
will not permit him to decline (A), it does not amount to an 
admission that he actually received the money. It was 
formerly thought that executors could not claim this privi- 
lege, on the ground that one alone could give a good 
discharge ; but this notion has been greatly modified by 
the case of Wesley v. Clarke (i), and it may now be con- 



(y) Per Ld. Kedesdale, Jot/ v. 
Campbell J 1 Sch. & L. 341; Ex 
parte Griffin^ 2 Gl. & J. 114. See, 
however, Chambers v. Minchitiy 7 
V. 193 ; Zangford v. Oascoiffne, 
ifup, 

(z) Knight v. Earl of Flymouthy 
1 Dick. 120. 

{a\ Wren v. KutoHj 11 V. 380. 

\b) Toumlegy, Sherborne, 2'Lea.d. 
Ca. 868 ; £e Fryer, 3 K. & J. 317. 

(e) Brieey. /S'^0^f»,2Lead.Ca.865. 



{d) Fellows V. Mitchell, 1 P. W. 
SI; Me Fryer, sup, 

(e) Lew. 233. See Ee Belehier, 
sup,; Walker v. Symonds, 3 Sw. 
63 ; Lee v. Sankey, L. B., 15 Eq. 
204. 

(/) Not BO Bince the regime of 
the Judicature Acts. 

{g) See per Lord Henley, Har^ 
den v. Farsons, 1 £d. 147. 

(h) Lew. 233. 

(i) 1 Ed. 367. 
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sidered as settled that, *'if the receipt be given for the 
purpose of mere form, the signing will not charge the 
person not receiving; but if it be given under circum- 
stances purporting that the money, though not actually 
received by both executors, was under the control of both, 
such a receipt shall charge ; and the true question in these 
cases seems to have been whether the money was under 
the control of both executors " {h). An executor is, how- 
ever, more strictly responsible than an ordinary trustee 
for any act by which he reduces any part of the testator's 
property into the sole possession of his co-executor (/). 

11. Although a trustee may safely permit his co-trustee 
to receive trust moneys, he will, nevertheless, be liable if 
he permit him to retain them for a longer period than the 
circumstances of the case necessitate {m). Thus in Walker 
V. Symonds (w), D., one of three trustees, received part of 
the trust money, and, with the assent of the other trustees, 
invested it in East India Co.'s bills, payable to him. These 
were paid off, and thereupon S., another of the trustees, 
wrote to D., requesting him to invest the money. D., 
however, begged that it might remain in his hands on 
mortgage. The other trustees assented to this. The mort- 
gage was, however, never prepared, although S. made 
frequent applications to D., who finally died insolvent five 
years after first receiving the money. Upon this state of 
facts Lord Eldon said: "The money was laid out with 
the consent of the trustees on India bills, payable to D., a 
palpable breach of trust, by placing the fund under his 
control, secured by little more than a promissory note 
payable to himself. It was probable that in 1793 the 
money due on the biUs would be paid, and it would be 

(k) Per Lord Bedesdale, Joy v. {m) Briee v. Stokes j sup.; Thomp- 

Campbell, 1 Sch. & L. 341. eon v. Finchy 8 D., M. &G. 660 ; 

(l) Townsend v. Barber j 1 Dick. Walker v. Symonds, 3 Sw. 1 ; 
356 ; Candler v. TiUett, 22 B. 263 ; Hanbury v. Kirkland,. 3 Sim. 265 ; 
Hovey v. JBlakeman, 4 V. 608 ; Styles v. Guy, 1 M. & G. 422 ; 
Clouyh V. Dizon, 3 M. & C. 407 ; Hybert v. Butler, 21 B. 560; Mod- 
Zees V. Sanderson, 4 Sim. 28. bard v. Cooke, 25 "W. R. 555. 

(«) Supra. 
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lodged in his hands ; and although the court wiU proceed 
as favourably as it can to trustees who have laid out the 
money on a security from which they cannot with activity 
recover it, yet no judge can say that they are not guilty of 
a breach of trust if they suffer it to lie out on such a se- 
curity for so long a time. The trustees were guiliy of a 
breach of trust in permitting the money to remain on bills 
payable to D. alone, and in leaving the state of the funds 
unascertained for five years." 



Art. 36. — Trustees should obey the Terms of the 

Settlement. 

Trustees are bound to carry out the duties prescribed 
by the settlement. 

Illtjst. — 1. Thus, if trustees are directed to call in 
trust-moneys, and to lay them out on a purchase, and they 
fail to do so, and the fund is lost, they are liable for the 
loss so sustained (a). 

2. So if a trustee for sale omits to sell property when it 
ought to be sold, and it is afterwards lost, although with- 
out any default on his part, he is liable for the loss which 
would not have happened had he not failed in performing 
an obvious duty (b). 

3. So where the settlement orders trust funds to be 
invested on particular securities, the trustees are bound 
so to invest them. 

4. So where there are any conditions attached to the 
exercise of any of their functions, they must strictly per- 
form those conditions. As for instance, where they are 
authorized to lend to a husband with the consent of his 
wife, they cannot make the advance without getting the 
required consent, even though he subsequently get it (c). 

5. On the same principle, where an estate is given in 
trust for A. for life, and after Ms death upon trust to sell 

(«) Craven v. Craddoek, "W. N. (*) St. § 1269, n. 

1868, p. 229. {e) Bateman v. Bavia^ 3 Mad. 98. 
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and pay the proceeds to another, the trustees cannot sell 
during the life of A., even with his consent, unless all the 
persons who are to receive the proceeds are sui juris and 
join in the sale ; for the settlor, having prescribed the date 
of the sale, the trustees must follow out his direction (d)* 



Art. 37. — Trustees mitst not favour particular Cestuis 

que trust. 

Trustees must honestly exercise their functions for 
the benefit of all parties claiming under the settle- 
menty and must not favour individual cestuis que 
trust at the expense of the others (a). 

Illust. — 1. Thus where trustees are empowered to sell 
real estate and to lay out the proceeds in the purchase of 
another estate, they would not be justified in seUing to 
promote the exclusive interests of the tenant for life; but 
they must look to the intention of the settlement, and 
whether another and better purchase is practicable, and 
not merely probable; or at all events there must be some 
strong reasons of family prudence (&). 

2. Conversely, if lands be devised to trustees upon trust 
to sell for payment of debts, and subject thereto upon 
trusts for divers persons successively, the trustees must not 
raise the money by sale of the timber, for that would be a 
hardship on the tenant for life (c). 

3. Where money is directed to be laid out in the pur- 
chase of land to be settled on a person for life with or 
without impeachment of waste, with remainders over, the 
trustees should not purchase an estate with an overwhelm- 
ing proportion of trees on it, for if the tenant for life be 
impeachable for waste he would lose the fruit of so much 
as was the value of the timber; and if he be not impeach- 

{d) Leedham y. Chawnery 4 K. y. Sladden, 4 D. & S. 468. 
&J. 468; JTant y, Stallibrass, Jj. {b) Mortloek v. Buller, 10 V. 

B., 8 Ex. 175. 309; Mahon v. Stanhope^ dt. 2 

(a) See Lew. 379; Cargill v. Sug. Pow. 412. 

Ozmantoivny 3 Y. & C. 369 ; Watts . {e) Davies y. Weatcombe^ 2 Sim. 

y. Cfirdleatonef 6 B. 188; Marshall 425. 
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able lie could, by felling the timber, possess himself of a 
great part of the corpus of the trust property (rf). 

4. Upon a similar trust to the foregoing, trustees should 
not purchase mining property, nor an advowson, both of 
which might give an undue preference to one cestui que 
trust («). 

5. Again, where trustees have a choice of investments, 
they must not exercise that choice for the sole benefit of 
the tenant for life by investing upon a more productive 
but less secure property (/); and where any change of 
investment is to be made with the consent of the tenant 
for life, and he improperly/ withholds his consent, the court 
will compel him to give it (y). 

6. Upon the same equitable principles, it is a general 
rule that where a testator subjects the residue of his per* 
sonal estate to a series of limitations, directly or by way 
of trust, without any particular directions as to investment 
or mode of enjoyment, there, in the absence of indications 
of a contrary intention, such part of the residue as may 
consist of goods of a perishable nature (such as leaseholds), 
or as may be invested in securities which jdeld a high rate 
of interest, but are not authorized by the court, must be 
converted and put into such investments as to be securely 
available for all persons interested. And if the residue 
comprises property of a reversionary nature, that also must 
be converted. The one rule protects the remaindeiman, — 
the other the tenant for life (A). 



Art. 38. — Trustee must not set up Jus tertii, 

A trustee, who has acknowledged himself as such, 
must not set up or aid the adverse title of a third 
party against his cestui que trust (a). But (qusere) 

{d) BingeriY, Lamb, 16 V. 174. Bep. 172. 

(e) Lew. 439. (A) Sowe v. Earl of Dartmouth, 

if) BabyY.Itidehalgh,TD.,'iJL, 2 Lead. Ga. 262 ; Browny.Gellatly^ 

& G. 104; and Stuart v. Stuart, 3 L. K, 2 Ch. 761. 

B. 430. (a) Newfome y. Fhwert, 30 B. 

iff) CosteUo V. O'Sourke, 3 Jx. 461. 
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he may dedine to execute the- trust, if he receives 
inf onnation making it doubtful whether he ought 
to execute it; and he has a right to have the direc- 
tion of the court on the subject (c). 

Illttst. — 1. In Newaome v. Flowers {sup,), a chapel was 
vested in trustees, in trust for Particidar Baptists. Subse- 
quently a schism took place, and part of the congregation 
seceded, and went to another chapel. Still later, the sur- 
viving trustees were induced (not knowing the real object) 
to appoint new trustees, and vest the property in them. 
Immediately afterwards, the new trustees, who were in 
fact attached to the seceding congregation, brought an 
action to obtain possession of the chapel. Their appoint- 
ment was however set aside, and it was held that they 
could not raise the adverse claiois of the seceders as a 
defence against the congregation of the chapel who were 
their cestuis que trust; Lord Eomilly saying, "It is a 
common principle of law, that a tenant who has paid rent 
to his landlord cannot say, * You are not the owner of the 
property.' The fact of his having paid rent prevents his 
doing it. The same thing occurs where persons are made 
trustees for the owner of property; if they acknowledge 
the trust for a considerable time, they cannot say that any 
other persons are their cestuis que trust." 

2. Nor, however honestly trustees may beHeve that the 
trust property belongs of right to a third party, are they 
justified in refusing to perform the trust they have once 
imdertaken or in communicating* with such other person 
on the subject ; but they must assume the validity of the 
title of their cestuis que trust until it be impeached {d). 

3. If however they believe that there is a bona fide 
claimant adverse to their cestuis que trust, and that they 
may make themselves personally liable in case they carry 
out the trust in favour of their cestuis que trust, they may, 
it would seem, come to the court for its direction, and in 

{e) KeaU v. Davis, 5 D., M. & {d) Beddoety, Fugh, 26 B. 407; 

G. 258. Lew. 263. 
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the meanwhile refuse to cany out the trust. The late 
Lord Justice KjiightBrucey however, energetically dissented 
from this view, saying: *'Even if by pa3dng the fund to 
their cestuis que trust they would make themselves per- 
sonally liable to the adverse claimant in the event of his 
being successful, they were and are bound to perform the 
trust which they undertook" (c). The doctrine as enun- 
ciated in the rule has however been since assented to, and 
is at all events prima facie correct (/). 



Art. 39. — Investment of Trust Funds (a). 

In the absence of express directions in the settlement, 
trustees can safely invest trust funds on the 
following securities only; — 

a. On real securities, or in any of the govern- 
ment or bank annuities {b) ; 



I 



ie) Ncaley, Davis, sup. 
f) Neligan v. Hoche, Ir. B., 7 
Eq. 332. 

(a) It is apprehended that 
this article is a correct digest of 
the law of the court as modified 
by statute. The 22 & 23 Vict, 
c. 35, s. 32, gave trustees power 
to invest in the securities men- 
tioned in sub-clause /3, and that 
act has not been impliedly re- 

Cled, as appears from its con- 
lation by 23 & 24 Vict. o. 38, 
s. 12, and 30 & 31 Vict. o. 132, 
8S. 1 and 2. By 23 & 24 Vict. 
c. 145, s. 25, trustees of settle- 
ments executed after that date 
are empowered to invest in any 
of the parliamentary or publio 
funds or government securities. 
This would, at first sight, seem 
to be restrictive of the powers of 
the 22 & 23 Vict. c. 36, but it is 
evidently not so, as that act is 
impliedly confirmed and extended 
by 30 & 31 Vict. c. 132, which 
enacts, that, except where ex- 
pressly forbidden by the instru- 
ment creating the trust, it shall 



be lawful for every trustee, exe- 
cutor or administrator to invest 
any trust fund in his possession, 
or under his control, in any se- 
curities the interest of which is 
guaranteed by parliament, to the 
same extent and in the same 
ma^er as they may invest in 
East India Stock under sect. 1 
of that act. This act, however, 
would seem to be subject, in the 
case of settlements executed since 
the 28th August, 1860, to the 
proviso in the article. At all 
events it would not be safe to 
assume that it was not. The act 
23 & 24 Vict. c. 38, s. 11, autho- 
rizing investment in any securi- 
ties in which funds under the 
control of the court may be in- 
vested, has at present had no 
application, as such funds can 
only be invested in Bank Stock, 
East India Stock, Exchequer Bills, 
Two and a Half per Cent. Annui- 
ties, and mortgage of freeholds 
or copyholds. 

{b) Baud V. Farrell, 7 D., M. & 
Or. 628. 
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/3. "Where imder the circmnstances it is reason- 
able and proper, in stock of the banks of England 
or Ireland, or in any (c) East India Stock (rf), or 
in any security the interest of which may be 
guaranteed by parliament {e) : Provided, that where 
the settlement is dated subsequently to the 28th 
August, 1860, and there is a person under no dis- 
abihty entitled in possession to receive the income 
of the trust fund for life, or for a term of years 
determinable with life, or for any greater estate, no 
investment can be made, except in consols, without 
his written consent (/). 

Illust. 1. — ^Thus a trustee cannot (imless expressly 
authorized to do so) lend money on personal security, 
however apparently good (y), or however apparently trust- 
worthy (A) ; and as Lord Kenyon said, in Holmes v. Dring (t), 
this ** ought to be rung into the ears of every one who acts 
in the character of trustee.'* 

2. So, again, a trustee must not invest on trade security; 
as for instance in the shares of a public company, which 
are in reality no security at all, but merely documents con- 
ferring a right to specijjlative profits {k). It was on this 
ground, that before the passing of the acts of parHament 
before referred to, trustees were not entitled to invest even 
in stock of the Bank of England, or in East India 
Stock (/). 

3. Where there is a tenant for life, and those in re- 
mainder object to funds being invested in East India Stock, 
it would not in general be considered '* reasonable and 
proper" for trustees to invest in it; because the market price 
of that stock is usually higher than the rate at which it is 

(c) 30 k 31 Vict. o. 132, s. 1. (h) Styles v. Guy, 1 M. & G. 

(d) 22 & 23 Vict. c. 36, b. 32, 423. 
made retrospecidye by 23 & 24 (i) Supra. 

Vict. c. 38, 8. 12. (k) Lindley, 682. 

(e) 30 & 31 Vict. c. 132, s. 2. (t) Howe v. Earl of DarttnotUh^ 



^ 



/) 23 & 24 Vict. c. 146, s. 25. Lead. Ca. 262. 
) Holmes v. Dring, 2 Cox, 1. 
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redeemable; and therefore, althougli it pays a higher rate 
of interest than consols, the consequence of investing in it 
might be to benefit the tenant for life at the expense of 
those in remainder (m). If, however, there were special 
circumstances which might make such an investment bene- 
ficial to the remainderman in prsesenti, although not in 
futuro, the trustee would be justified in making the invest- 
ment; as for instance, where property is settled on a 
parent for life with remainder to his children, and it is 
very important that the parent should have an increased 
income ybr the better support and education of the children (w). 
And it would seem that where a trustee acts bona fide and 
to the best of his discretion, he is entitled to the protection 
of the court, notwithstanding that the court would not 
have sanctioned such an investment had the fund been 
under its control (o). 



Art. 40. — Trustee should be ready tcith his Accounts. 

It is the duty of a trustee to give accurate informa- 
tion to his cestuis que trust as to the state of the 
trust property; and for that purpose he should 
keep clear accounts thereof {a). 

Illust. — 1. Thus, where owners of a privateer, acting 
for themselves and the crew in the sale of the prizes, 
neglected to render accounts, and delayed the distribution 
of the proceeds, they were charged with interest on the 
balances and were condemned in costs (Jb). Where, how- 
ever, the trustees are executors, it would seem that they 
would not be mulcted in costs, imless they pertinaciously 

(m) Coclchum v. Feel, 3 D., F. (o) Cockbum v. Peel, sup.; Hume 

& J. 170 ; TTngUts v. Tuff, 9 W. v. RiehardsoJt, 4 D., F. & J. 29. 
R. 729 ; Waite v. Zittlewood, 41 (a) Springett v. Bashwood, 2 

L. J., Ch. 636. GifP. 521 ; Burrows v. Walls, 6 

(«) Cockbum v. Feel, sup., per D., M. & G-. 263 ; Tearse v. Green^ 

Turner, L. J.: and see Montefiore 1 J. & W. 140. 
V. Guedalla, W. N. 1868, 87 ; lU {b) Ibid. 

Ingram, 11 W. R. 980. 
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refused to render their accounts; for an executor is said 
to have a right to have his accounts taken in court. 



Art. 41. — Trustee must not make private Advantage out 

of Trust Property. 

It is the duty of a trustee to act wholly and entirely 
for the benefit of his cestuis que trust, and without 
reference to his own interests ; he must not make 
any use of the trust property for his own private pur- 
poses,- even though he would thereby do no actual 
injury to it, or to the cestuis que trust {a) ; nor 
must an executive trustee purchase it (6) from him- 
self, or his colleagues (c), however fair and honour- 
able his intentions may be (c?), unless by leave of 
the court acting for cestuis que trust who are not 
sui juris {e). He is also iacapable of making a 
valid purchase even from his cestuis que trust so 
long as he remains a trustee, unless he can affirma- 
tively prove that the cestuis que trust were fully 
and distinctly informed of, and understood the 
nature of, the transaction, and waived all objec- 
tions, and that he disclosed to them all facts tend- 
ing to enhance the value of the transaction (/). 
A trustee cannot, by retiring just before a sale 
takes place (with all his knowledge of the property 
fresh in his mind), thereby qualify himself to be 
a purchaser {g). 

Illtjst. — 1 . Lord Eldon once directed an inquiry whether 



{a) Wehh v. Earl Shaftesbury, 7 
V. 488 ; Ex parte Laeey, 6 V. 626 ; 
and see Be Imperial Land Co. of 
Marseilles, L. R., 4 Ch. Div. 666 ; 
Aberdeen Town v. Aberdeen Uhi' 
versity, Ij. B., 2 Ap. Oa% 544. 

(b) Foxy, Mackreth, I Lead. Ca. 
116. 

(e) Whichcote v. Lawrence, 3 V. 
740 ; Morse v.- Royal, 12 V. 374. 

(et) Ex parte Lacey, sup. 

(e) Campbell v. Walksr, 5 V. 
€82 ; Farmer v. Deane, 32 B. 327; 
and see Tennant y. Trmehard, L. 



R., 4 Ch. 547. 

(/) Randall v. Erring ton, 10 
V. 427 ; Coles v. Trecothick, 9 V. 
247 ; Spring v. Pride, 4 D., J. & 
S. 395 ; and see Morse y. Royal, 
sup.; Clark y. Swaile, 2 Ed. 134. 
This proyision does not extend to 
a purchase by the trustees of the 
trustees' marriage settlement, 
Sickley y. Sickley, L. R., 2 Ch. 
Diy. 190. 

iff) Ex parte James, 8 V. 352 ; 
Spring y. F^-ide, sup. 
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tlie right of sportiiig over the trust property could be let 
for the benefit of the cestuis que trust, and, if not, he 
thought that the game should belong to the heir of the 
settlor ; the trustee might appoint a gamekeeper, if neces- 
saiy, for the preservation of the game, but must not keep 
an establishment of mere pleasure for his own enjoy- 
ment (A). 

2. So, again, it need hardly be pointed out that he must 
not actively import trust moneys into his trade or business, 
or use them in speculations of his own, and if he does so 
(as has been said before) he will be a constructive trustee 
of the profits, and if there be no profits he will be liable 
for the breach of trust, and will have to pay compound 
interest at five per cent., as will be seen hereafter (»). 
Where, however, there has been no active breach of trust, 
but only an omission on the part of. a trustee, in whose 
business the settlor had money invested, to settle up the 
accounts, and properly invest the balance, such an omission 
will not make him liable to account for the profits (j). 

3. The case of Sandford v. Keech which has been cited 
as the first illustration of Article 21, is another instance of 
the application of the rule now under consideration. 

4. An agent employed for the sale of an estate cannot 
purchase it for himself, for he is a constructive trustee {k), 

5. Trustees cannot lease or mortgage the trust estate to 
one of themselves, and if they do so the lessee will have to 
account for the profits (/). 

6. The rule as to seUing to himself, only applies where 
the express or constructive trustee is in the nature of an 
executive trustee, for where he is the mere depository of 
the legal estate without any duties, he may be a purchaser. 
Eor instance, trusteesto preserve contingent remainders (m), 

(h) Webb V. Earl Shaftesbury ^ {I) Ex parte Hughes, 6 V. 617; 

sup, StieJmey v. Sewell, 1 M. & C. 8 ; 

(i) Art. 67. Francis v. Francis, 5 D., M. & G. 

\j) Vy^^ Y, Foster, Jj. R., 8 Ch. 108. 

336. (m) Sutton v. Jones, 15 V. 587; 

{k) JRe Hoyle, 1 M. & G. 496. Fooley v. Q^mer^ 4 Dr. 189. 
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or persons nominated trustees who have disclaimed (w). 
But one who was originally an executive trustee, and has 
become a mere bare trustee by performance of the trusts, 
would, it is apprehended, be disquali£ed; for he would 
have had an opportunity of becoming acquainted with the 
property and its value, and if he chose to conceal that 
value it might be impossible to establish it against him (o). 

7. In reference to sales by the cestuis que trust, the 
transaction was upheld where a cestui . que trust took 
the whole management of a sale upon himself, and then 
agreed to sell a lot, which he had bought in, to one of the 
trustees for sale(^). 

8. So where a client was very desirous of selling pro- 
perty, and after vainly endeavouring to do so, finally sold 
it to his solicitor (who was of course a constructive trustee), 
and it was proved that the transaction was fair and the 
price adequate, and indeed more than could have been 
obtained elsewhere at the time, and the client quite imder- 
stood his position, it was held that such a sale was good 
and binding, although it lay iipon the solicitor to prove 
that it was unimpeachable (y). 

9. The rule as to the extreme fairness to be observed in 
purchasing from cestuis que trust does not apply to persons 
who are only constructive trustees by virtue of some busi- 
ness contract entered into with the so-called cestuis que 
trust. Thus, mortgagees can freely purchase from their 
mortgagors (r), partners from the representatives of a 
deceased partner («), and other persons bearing similar 
relations enjoy a similar freedom; for though contracting 
parties may by a metaphor be said to be trustees for each 
other, the trust is strictly limited by the contract. They 

(«) Stacey v. Elph, 1 M. & K. 573 ; 2 Jur., N. S. 865 ; Gibson 

196. V. Jeyesj 6 V. 278; Johnsm v. 

(o) Ex parte Bennettj 10 V. 381. Feammayer, 3 D. & J. 13; Ed^ 

\p) Coles V. Trecothick, 9 V. wards v. MerricJe^ 2 Ha. 60. 
234 ; and Clark v. Swaile, 2 Ed. (r) Knight v, Majoribanks, 3 M. 

134. ' & G. 10. 

(q) Spencer v. Topham, 22 B. (*) Chambers y, ffowell, 11 B. 6. 
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are trustees only to the extent of their obligation to per- 
form that eontracty and the trust is limited to the discharge 
of that obligation {t). 

10. Where there are InfiEUit oestnis que trust, the court 
will, on the application of the trustee, aUow him to purchase, 
if it can see that, under the circumstances , it is clearly for 
the benefit of the cestuis que trust, but not otherwise (ti). 



Art. 42. — Trustee mmt in general act gratuitously. 

A trustee has no right to charge for his time and 
trouble {a) except in the following cases: — 

a. Where the settlement provides for it {h). 

^. Where he has, at the time of accepting the 
trust, expressly stipulated for a remuneration (c), 
and the cestuis que trust have freely and without 
xmfair pressure assented to such stipulation {d). 

y. Where the trust is before the court, and the 
trustee has, before accepting the trust, expressly 
stipulated for such remuneration {e). 

X. Where one who is not an express trustee has 
properly traded with another's money under cir- 
cumstances which make him a constructive trustee 
of th e pr ofits (/). 

6. Where the trust property is in the West 
Indies, and it is the custom of the local courts to 
allow remuneration {g). 

Illttst. — 1. Thus a trustee who is a solicitor will not be 
allowed to charge for his time and trouble or for his pro- 
fessional attendance; for, as was somewhat drily said by 
Lord Lyndhurst in New v. Jones (A), ** a trustee placed in 

(Q See per Westbnr^, _L. C, 
iniLM 



tnoxY, Qye, L. B., 5K. L. 676; 
but see per Jessel, M. B., Egtnont 
V. Smith, L. B., 6 Ch. Div. 469. 
(«) Farmer v. Deane, 32 B. 327; 
CampbeU v. WiUker, 6 V. 681. 

(a) Eobinaon y. Pett, 2 Lea. Ca 
215. 

(b) lb,; Webb Y.JSarl of Shaftes- 
bury, 7 V. 480.; milie v. Kibble, 

XT.T. 



1 B. 559. 

{c) JRe Sherwood, 3 B. 338 ; 
Douglas v. Arehbut, 2 D. & J. 148. 

(i) Ayliffe v. Murray, 2 At. 68. 

\e) Barrett v. Sartley, 12 Jur., 
K. S. 426 ; Moore v. Froud, 3 M. 
& 0. 48. 

(J) Brown V. Zitton, 1 P. W. 140. 

(ff) Chambers v. Goldwin,^Y. 267. 

\h) 9 Jar. Free. 338. 
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the positioii of a solicitor might, if allowed to perform the 
duties of a solicitor and to be paid for them, find it veiy 
often proper to institute and cany on legal proceedings 
which he would not do if he were to derive no emolu- 
ment from them himself, and if he were to employ another 
person." 

2. Nor in general will a trustee, whether express or 
constructiye, be permitted to claim a salary or any remu- 
neration for managing a trade or business (t). 

3. But this does not apply to one who rightfully becomes 
possessed of another's money and rightfully trades with 
it; for he will be entitled to a reasonable remuneration, 
although he is of course a constructiye trustee of the pro- 
fits of the trade {k). For instance, in Brown y. Litton (J) 
the plaintiff's testator was the captain of a ship, who beiag 
on a yoyage, had 800 dollars which he intended to inyest 
in trade. The captain died, and the defendant, who was 
the mate of the ship, becoming captain in his place, took 
possession of these 800 doUars, and by judiciously trading 
with them made considerable profits. Upon a bill being 
filed against him for an account, the Lord Keeper Har- 
court said: '*He ought clearly to account for the profits 
made of the money; the primary intention in carrying 
abroad this money, was to inyest it in trade, and not to 
return with it home again, and therefore the defendant 
haying obseryed the intent of the testator in trading 
therewith, and haying taken such a prudent care in the 
management of it as (it may be presumed) he would haye 
taken of his own money, the defendant would not haye 
been liable for any loss that might haye happened, and to 
recompense him for his care in trading with it, the master 
shall settle a proper salary for the pains and trouble he 
has been at in the management thereof." 

(t) Stoehen v. Dawes, 6 B. 371; 284 ; Wedderhum y. Wedderhum. 
Burdon y. Burdon, 1 V. & B. 170. 22 B. 84. 

(Ar) Broum v. De TasUt, Jac. (I) 1 P. W. 140. 
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SUB-DIVISION IV. 
The Powers and Authority of a Trustee, 



Art. 43. — General Authority of a Trustee, 

In addition to the power and authority expressly 
given to him by the settlement, and subject to any 
restrictions contained therein, a trustee may, with- 
out application to the court, do such acts as the 
court would sanction if applied to {a). No rule 
can be laid down as to what acts the court will 
sanction, as that must depend upon the particular 
circumstances of each case; but in general the court 
will sanction — 

a. Acts which are reasonable and proper for the 

realization, protection, or benefit of the trust 

property {h) ; and 
/3. Acts which are reasonable and proper for the 

protection, safety, support, or reputation of 

a cestui que trust who is incapable of taking 

care of himself or herself {c) : 
Provided, that such acts do not benefit one cestui 
que trust at the expense of another or others (d), and 
do not interfere with any legal beneficial interest. 

Illust. — 1 . Thus, in Ward v. Ward {e\ where, by the im- 
mediate realization of the trust property, the trustee would 
have ruined one cestui que trust from whom a large debt 

(«) Lee V. Brown, 4 V. 369 ; Cotham v. West, 1 B. 381 ; Ex 

Inwoody. Twyne, 2 Ed. 153; Sea^ parte Green, 1 J. & "W. 253; Me 

§ram v. Knight, L. R., 2 Ch. 630. Haworth, L. R., 8" C5h. 416 ; J)e 

{b) Ward V. Ward, 2 H. L. 0. Witte v. Palm, L. R., 14 Eq. 251 ; 

784; Waldo v. Waldo, 7 Sim. 261 ; Swinnock v. JDe Orispe, Free. 78. 
Briffhtv, North, 2^11., 220; Botoes {d) Seagram v. Knight, sup.; 

V. K, L, Water Co., Jac. 324. Lee v. Broum, sup,; Wood v. Fat^ 

(e) Sisson y. Shaw, 9 V. 288; teson, 10 B. 544, 
Maberly v. Turton, 14 V. 499; (e) Supra. 

K 2 
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was due to the trust estate, and would have very seiiouslj 
prejudiced others, and instead of doing so, the trustee made 
an arrangement with the debtor for payment of the money 
by instalments, it was held, that he was justified in haying 
taken that course, because he had exercised a sound discre- 
tion, and such as the court would have approved of. 

2. So, again, as was said by Lord Gottenham in Bright 
V. North (/), every trustee is entitled to be allowed the 
reasonable and proper expenses incurred in proteotiiig pro- 
perty committed to his care. But if they have a right to 
protect property from immediate and direct injury, the}' 
must have the same right where the injuiy threatened is 
indirect but probable; and, therefore, his lordship allowed 
the trustees (who were, in that instance, trustees of public 
works) the expenses of opposing a bill in parliament which 
would have been prejudicial to those works if passed. 

3. So, again, in cases where the court would, if applied 
to, authorize the cutting down of timber which has arrived 
at maturity, and which would only degenerate if allowed to 
^tand ; or where it is necessary to cut it for the purpose of 
thinning it, the trustee may fell it on his own authority (^). 

4. On the same principle, a trustee who has the manage- 
ment of property, may grant a reasonable agricultural 
lease (A), unless expressly or impliedly (t) restrained from 
doing so by the settlement; but he may not grant a mining 
lease, for that would benefit the tenant for life at the ex- 
pense of the reversioner (A;). 

5. On the other hand, trustees must not do acts, however 
beneficial they may possibly be to the property, if they are 
in their nature unreasonable and problematical. Eor in- 
stance, they ought not to make merely ornamental improve- 



(/) 2 Ph. 220. V. 660. 

\g) Waldo v. WaUo, 7 Sim. 261. (») EvauB v. Jachwn, 8 Sim. 217; 

See Seagram v. Knight y sup. and see Miehelh y. Corbett, 34 B. 



(h) Nayhr v. Amitt, 1 R. & M. 376. 
601; Bowea v. E, L. Water Co., (k) Wood y. Fattewn, 10 B. 644. 

Jao. 324; Att.'Gen. v. Otvenf 10 
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ments {T), nor take down a mansion-lioiLse for the purpose of 
rebuilding a better one (m), nor build a villa for the mere 
improvement of the estate (n). If, however, they are, by 
the settlement, expressly given a power *' generally to 
superintend the management of the estate," it would seem 
that their powers of management are almost unlimited, so 
long as they are exercised bona fide (o). 

6. With regard to acts for the benefit of the cestuis que 
trust, a familiar instance occurs in the case of trusts of per- 
sonaUy for married women, where, if the trustee paid over 
the fund to the husband, the wife would probably get no 
benefit from it. In such cases, the trustee is justified, if he 
thinks fit, in refusing to pay the money to the husband, 
and in paying it into court instead, so that the wife may 
have every facility for enforcing her equity to a settle- 
ment (jE?). 

7. So trustees might always allow, by way of main- 
tenance, a competent part of the income of property to the 
father of an infant cestui que trust (y), where the father 
could not support it according to its position (r) ; and, if an 
orphan, to the mother («), or stepfather (<), whether they 
could do so or not. And a trustee may under special cir- 
cumstances, as for instance, where the capital is consider- 
ably under a thousand pounds (u), allow maintenance out 



(q Bridge v. Brown^ 2 Y. & C, 
181. 

(m) Bleazard v. WhaUetf, 2 Eq. 
Bep. 1093. 

(m) Vyse V. Foster, L. R., 8 Ch. 
309. 

(o) Bowes V. B, Strathmore, 8 
Jnr. 92 ; and see also as to powers 
of buildiDg, &c., Be Leslie, L. B., 
2 Gh. Div. 185 ; and consider prin- 
ciple in Gisbome v, Gisbome, L. R. , 
2 Ap. Ca. 300. 

(p) Wat. 360; Be Swan, 2 H. 
& M. 34; ^ Beadyshe, 3 Jur., 
N. S. 727. 

(q) Sisson v. Shaw, 9 V. 288 ; 
Maberly v. Turton^ 14 V. 499; 



Cotham v. West, 1 B, 381. 

(r) Maintenance has been al- 
lowed to a father with an income 
of 6,000/. a year, Jervoisey. Silk, 
I G. Coop. 62. 

(«) Douglas v. Andrews, 12 B. 
310. 

(t) Lew. 492, commenting on 
Billingsley v. Critchett, 1 B. C. O. 
268, as affected by 4 & 5 Will. 4, 
c. 76, s. 57. 

(m) Barlow v. Grant, 1 Ver. 255; 
Ex parte Green, 1 J. & W. 253 ; 
Be Howarth, L. B., 8 Ch. 415; 
lie WitU v. Palin, L. B., 14 Eq. 
251. 
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of the capital ; but a trustee would not be Tvise to take upon- 
himself the responsibility of breaking into the capital («). 

8. Upon the same principle, a trustee may apply part of 
an infant's capital for its advancement in the world {w), 

9. But where, by making an advancement, the trustee 
would injure the contingent rights of another cestui que 
trust, he will do it at his peril as against such other (a;). 
For instance, where 100/. was bequeathed, upon trust to 
apply the income towards the maintenance and education 
of A. during his minority, and upon trust to pay the corpus 
to him on attaining twenty-one, but in case of his dying 
before that age, upon trust for X., it was held that, as 
against X., the trustees had no authority to advance part 
of the capital to A., who died before attaining his ma- 
jority (y). 

10. On the principle that the court in general cannot 
interfere with legal interests, it is apprehended that a 
trustee for another for life only (the trustee merely taking 
an estate per autre vie) would not be justified, without the 
consent of the le^al remainderman, in cutting timber which 
had arrived at maturity (as in Illustration 3), inasmuch 
as, not being the trustee for the remainderman, he could 
not do acts for the benefit of the estate generally which, 
would be in derogation of the latter's legal rights (z); nor 
could he invest the proceeds so as to equitably arrange the 
benefit between the tenant for life and the remainderman. 



(v) See JFallcer v. JFetherell, 6 
V. 265. 

. (w) Swinnoeh v. Crispe, Free. 
78; Boi/d v. Boyd, L. R., 4 Eq., 
806 ; Eoper^Curzon v. Roper ^ 
Curzoiiy L. R., 11 Eq. 462. 
, (x) Worthington v. MeCrear, 23 
B. 81; Re Breed, L. R., 1 Ch. 
Div. 226 ; but under power con- 
f erredby Trustees and Mortgag^ees 
Act, 1860, trustees of settlements 
dated since then may allow main- 



tenance to infants contingently 
entitled, Re Cotton, L. R., 1 Ch. 
Diy. 232, in cases where upon 
their shares becoming vested they 
would be entitled to past income, 
Re George, L. R., 6 Ch. Div. 837. 

(y) Lee v. Broum, 4 V. 362. 

(z) See and cpnsider Seagram v. 
Knight, L. R., 2 Ch. 630, and 
compare with Waldo v. Waldo, 7 
Sim. 261, and Gent y. Sarrison, 
John. 617. 
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Art. 44. — Implied Powers of Trustees under recent 

Settlements. 

The trustees of every settlement executed since the 
28th Augnst, 1860, can exercise the powers set 
out in Lord Cranworth's Act in relation to the 
conduct of sales and exchanges of real estate, the 
conveyance thereof to the purchaser, and the invest- 
ment of the purchase-money, and also in relation 
to the renewal of renewable leaseholds, the raising 
of money for the purposes of the settlement, the 
maintenance of infant cestuis que trust, and the 
accumulation of the income: [Provided, that the 
settlement does not expressly negative the exercise 
of such powers (a). 

Obs. — ^The reader must not assume that trustees of settle- 
ments prior to August, 1860, had not any of these powers, 
for, in point of fact, as we have seen, trustees possessed most 
of them. But the tict has defined, and put into a concrete 
form, powers which were formerly exercisable by trustees 
with more or less risk, inasmuch as their exercise was not 
so much a matter of absolute discretion, as a question of 
what was, under the circumstances f such an act as would 
meet with the approval of the court. Some of the powers 
are however quite new, such as the power to g^ve valid 
receipts for purchase-money. 



Art. 45. — Delegation of the Powers of a Trustee. 

A power involving the exercise of special personal 
(fiscretion or confidence, can only be validly exe- 
cuted by the persons nominated for that purpose, 
except in cases of absolute necessity {b) ; but a 

(a) Trustees and Mortgagees' 23 & 24 Vict. c. 145. 
Act, 1860 (Lord Cranworth's Act), {b) Stuart v,Mrton,9W.B,.Z20. 
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power to do a merely ministerial act, and involving 
no personal discretion, may be delegated (6). 

Illust. — 1. Thus, a power of leasing cannot be dele- 
gated, for in its exercise much judgment is required. The 
£tness and responsibility of the lessee, the adequacy of the 
rent, the length of the term to be granted, and the nature 
of the covenants, stipulations and conditions which the 
lease should contain, are matters requiring knowledge and 
prudence (c). 

2. But a trustee may appoint an attorney merely to pass the 
legal estate, as such an act involves no discretion (c?). And 
where trustees had power to elect a clergyman, it was held 
that they could not appoint proxies to vote ; but when the 
choice was once made, they could appoint proxies for the 
purpose of signing the formal presentation (c). 

3. A power to give valid receipts and discharges is a 
power involving confidence, and a receipt given by an 
agent or proxy (even though he be a co-trustee) will be 
invalid (/). 

4. The rule as to the impossibility of delegating discre- 
tionary or confidential powers is so stringent, that where a 
settlement contains no power to appoint new trustees with 
similar powers to those conferred on the trustees appointed 
by the settlor, it is not even competent for the court to 
confer such powers upon new trustees, save only where the 
power is so interwoven with the trust itself ^ that there can 
he no execution of the trust without the exercise of the power ^ 
in which case the power must of necessity be exercised by 
the new trustees (y). 

5. Thus, where there are trustees for sale, with a power 
to give vaHd discharges for the purchase-money, and it 

(h) Sug. Vow, 179 ; FarweU, {e) Att^-Gm, v. Scott, I V, sen. 

Pow. 368, 360. 413. 

{c) Robson V. Flight, 4 D., J. & (/) Cretce v. Bieken, 4 V. 97. 

S. 614. \g) Lew. 412. 

(rf) Faxwell, Pow. 361. 
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becomes necessary to appoint new trustees, the po(wer is 
properly exercisable by them ; for without the power they 
could not sell the property, and the settlor's intentions 
would be frustrated. They therefore take the power of 
necessity (t). 

6. On the other hand, a power of distribution of the trust 
property among a class, in such proportions as the trustee 
should deem proper, could not, in the absence of express 
directions to that effect, be executed by a new trustee. 



Art. 46. — Suspension of Trustees^ Powers hy Suit. 

Where a suit has been commenced for the execution 
of the trust, and a decree has been made, the 
trustees have no authority to exercise their powers, 
except with the sanction of the court (a) ; but such 
a suit does not take away the legal powers of an 
executor^ so as to invalidate the title of persons 
claiming under a disposition made by him in exer- 
cise of those powers, where no injunction has been 
f ranted, and no receiver appointed, and the alienee 
as no notice of any actual breach of trust (6) ; nor 
does a decree absolve a trustee from the perform- 
ance of his duties (c). 

Illust. — 1. Thus a trustee cannot prosecute or defend 
legal proceedings (c?), nor execute a power of sale(e), nor 
make repairs (/), nor invest (y), nor exercise any other 
power, after a decree in an administration suit, without 
applying to the court to sanction his doing so. 

2. In Berry v. Gibbons (A), on the other hand, a decree 

(i) lb. ; Brayson v. Tocock^ 4 Ch. 747. 

Sim. 283; Byam v. Byam^ 19 B. (c) OamerY. MoorCj 3 Dr. 277. 

68 ; Bartley v. BartUy^ 3 Dr. 386 ; Id) Jones v. Powell^ 4 B. 96. 

Lord V. Btmn^ 2 Y. & C. 98. \c) Walker v. Smallwood, Amb. 

{a) Mitehelson v. Piper, 8 Sim. 676. 

64 ; Shewen v. Vanderhorst, 2 R. (/) Mitehelson v. Piper, sup, 

& M. 76; Minors v. Battison, L. (^) Bet hell y, Abraham, L. B., 

R., 1 Ap. Cas. 428. 17 Eq. 24. 

(b) Berry v. Gibbons, L. R., 8 {h) Supra, 
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had been made in a creditors' snit, for tlie administration 
of the personal estate of a testator, but no receiver had 
been appointed, nor any injunction granted to restrain the 
executrix from dealing with the assets- More than two 
years after the decree, the executrix, who was also the sole 
legatee, opened an account with a bank a« such executrix. 
The account becoming overdrawn, she deposited with the 
bank a picture, belonging to the testator's estate, by way 
of sepurity. It was contended, that although the bank had 
no notice of the suit, yet that it being a lis pendens, they 
ought to have searched the register. But Lord Justice 
James said : "In my opinion, the executrix had the legal 
right to make such a deposit. In order to deprive them 
(the bank) of the benefit of it, there must be evidence to 
show that they had notice of there being some breach of 
trust in the transaction. Now it appears to me that the 
bankers did nothing but what was in the usual course of 
business, and that there is nothing to fix them with any 
notice of a breach of trust. The doctrine of lis pendens 
has no bearing on the case; for a mere administration 
decree, no receiver having been appointed, nor any injunc- 
tion granted to prevent the executrix from dealing with 
the assets, would not take away her legal powers so as to 
invalidate the title of persons claiming under a disposition 
made by her in exercise of those powers." 
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SUB-DIYISION V. 
The AuTHOEiTY of the Cestuis que trust. 



Art. 47. — The Authority of the Cestui que trust in a 

Simple Timst, 

The cestui que trust in a simple trust is entitled to 
have the legal estate vested in him or his as- 
signee {a). 

Art. 48. — The Authmntp of One of several Cestuis que 
trmt partially interested in a Special Trust. 

The authority of one of several cestuis que trust in a 
special trust, who is only partially and not abso- 
lutely entitled to the trust property, in general 
depends upon the terms of the trust as construed 
by the court ; but if sui juris, the cestui que trust 
cannot be restrained from assigning his or her 
interest, save only in the case of a married woman, 
who may by apt words in the settlement be re- 
strained from doing so damng her coverture, but 
not afterwards {b). 

Illust.— 1. In Tiddy. Lister (c), real and personal pro- 
perty was devised and bequeathed to trustees, upon trust to 
pay debts and funeral expenses, to keep the buildings on 
the real estate insured, to satisfy the premiums upon certain 
policies effected on the lives of the testator's sons, to allow 
each of his sons an annuity, and, subject thereto, in trust 
for his daughter for life, with divers remainders over. 
The personal estate sufficed to pay all but the insurance 
premiums, and the daughter, who was a feme covert, filed 

(«) Smith V. Wheeler, 1 Mod. 409; EorlochY, Eorlock,2Jy,^'iJL. 

17; Brtium v. Sow, Bam. 364; & G-. 644; Tullet v. ArmBtnmgt 

Att.'Gen. t. Gore, ib, 160; Kaye 4 M. & C. 392; Re Gaffee, 1 M. & 

V. Powell, 1 V. 408. G-. 547 ; Buttamhaw v. Marten^ 

(b) Fybua v. Smith, 3 B. C. C. Johns. 89. 
340, n. ; Me Ellia, L. K., 17 Eq., (c) 6 Mad. 429. 
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a bill praying to be let. into possession, upon securing the 
amount of the premiums of the policies. But Sir John 
Leach refused her request, on the ground that the testator 
had placed the direction of the property in the hands of 
the trustees, which was for the advantage of those who 
were to take in succession, and that a court of equity ought 
not to disappoint the testator's intention by delivering over 
the possession to the tenant for life, unprotected against 
her natural tendency to favour herseK at the expense of 
those in remainder. ** There may be cases in which it is 
plain, from the expressions in the will, that the testator did 
not intend the property should remain under the personal 
manag«nent of the trustees : there may be cases in wHch 
it is plain from the nature of the property that the testator 
could not mean to exclude the cestui que trust for life from 
the personal possession of the property ; as in the case of 
a family residence. There may be very special cases in 
which the court would deliver the possession of the pro- 
perty to the cestui que trust for life, although the testator's 
intention appeared to be that it should remain with the 
trustees; as where the personal occupation of the trust 
property is beneficial to the cestui que trust, in which case 
the court, by taking means to secure the due protection of 
those in remainder, would, in substance, be performing the 
trust according to the intention of the testator." 

2. The interest of a cestui que trust (save only in the 
case of a married woman during her coverture) cannot 
be made inalienable (c? ), except by means of a shifting 
clause giving it over, or practically giving it over, to some 
other person upon alienation {e) ; in which case, the real 
interest of the cestui que trust is merely contiagent. The 
contingency upon which it ceases being an attempt at 

{d) Snowdon y. JDalea, 6 Sim. {e) See Oldham t. Oldham^ L. 

624 ; Green v. Spicer, 1 R. & M. R., 3 £q. 404 ; BilUon v. CrofUy 
396 ; Brandon v. Bobinam, 18 V. L. R., 16 Eq. 314 ; Re Aylwin, 
429 ; Hood v. Offlander, 34 B. 613. L. R, 16 Eq. 686 ; ExparU Bys^ 

ton, L. R., 7 Ch. Div. 146. 
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alienation, it follows that he has nothing to alien. But 
where he has an interest, and there is a mere restraint 
on alienation, without any new trust being raised by an 
attempt at alienation, the restraint is wholly nugatory. 
For instance, a trust to apply income for another's mainte- 
nance entitles him to have the income paid to him or to 
his alienee; for no one in remainder is injured by it (/). 

3. Eyen where a married woman who is tenant in tail 
for her separate use is restrained from anticipation, she can 
bar tlie entaQ and turn her estate into a fee simple ; for 
she does not thereby anticipate her interest, but only 
enlarges it. As was said by Sir Q-. Jessel, M. R., in Cooper 
T. Macdonald{g), **What is the meaning of the fetter? 
The meaning is exactly that which was expressed by the 
old common form of conveyancers, 'so as in nowise to 
deprive herself of the benefit thereof by way of anticipa- 
tion.' The meaning was to give the actual enjoyment to 
the married woman for her own benefit, not for the benefit 
of anybody else; and it is absurd, it appears to me, to 
extend such an equitable provision as this, so as to prevent 
a married woman enlarging the estate tail into an estate 
in fee simple for her own benefit. That is not an aliena** 
tion so as to deprive herself of anything. . . . Why should 
I construe that clause against anticipation — ^which was in- 
vented by a Lord Chancellor for the benefit of a married 
woman — ^to her damage and injury?" 



Art. 49. — The Authority of the Cestuis que trust colkc- 

tively in a fecial Trust. 

If there is only one cestui que trust, or several 
cestuis que trust all of one mind, and he or they 
are sui juris, the specific performance of the trust 
may be arrested, and the trust modified, or turned 

(/) Xof*nffhuaband v. Gitbome, (^) L. E., 7 Ch. Div, 292. 

1 CoU. 400. 
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into a simple trust; for the cestuis que trust are 
in equity the absolute owners (a), save only in the 
ease of a married woman restrained from anticipa- 
tion, who is during her coverture incapable of deal* 
ing with her interest (ft). 

Illttst. — 1. Thus where a testator gave his residuary 
personal estate to J. J., an infant, and directed his executors 
to place it out at interest to accumulate, and to pay the 
principal to the infant on his attaining twenty-four, and 
in the meantime to allow 60^. a year for his maintenance, 
and the testator gave the residue over on the infant's 
dying under twenty-one; the court held that the residue 
was absolutely given to the infant on his attaining twenty- 
one, and that, therefore, he was entitled to have the residue 
and accumulations at once transferred to him (c). 
. 2. And BO in Mtigrath v. Morehead {d ), the settlor by his 
wiLL directed his property to be divided into nine shares, 
and gave one and a half share to each of his two daughters, 
''to be settled on themselves at their marriage." The 
two daughters having attained twenty-one, and being un« 
married, it was held that they were entitled to their shares 
absolutely. 

3. In Oosling v. Gosling (e), a testator by codicil, after 
devising an estate in Surrey to his trustees, upon trust for 
certain persons, concluded as follows : '' It is my particular 
desire, that no one shaU be put in possession of my estate, 
or shall enjoy the rent, dividends and profits of any part 
thereof, or of any property left by my will or codicil, until 
he shall attain the age of twenty-five years; and in the 
meantime the rents, dividends, and profits to accumulate." 
A devisee claimed to have the estate transferred to him 
before attaining twenty-five, and Vice-Chancellor Page 
Wood said : '* The principle of this court has always been 

(a) Lew. 569, and see cases Art. 48, n. (3). 

quoted as examples. ie) Joaselyn v. Jbsaelyn, 9 Sim. 63. 

{pystanley v. Stanley y L. E., 7 (<:^ L» R., 12 Eq. 491, 

Ch.biT. 589; and cases cited «Mp, («) Johns, 265. 
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to recognize tlie riglit of all persons who attain the age of 
twenty-one to enter upon the absolute use and enjoyment 
of the property given to them by a will, notwithstanding 
any directions by the testator to the effect that they are 
not to enjoy it until a later age, unless, during the interval, 
the property is given for the benefit of another. If the 
property is once theirs, it is useless for the testator to 

attempt to impose any fetter upon their enjoyment of it 
in full, so soon as they attain twenty-one. And upon that 
principle, unless there is in the will, or in some codicil to 
it, a clear indication of an intention on the part of the 
testator, not only that his devisees are not to have the en- 
joyment of the property he has devised to them, imtD. they 
attain twenty-five, but that some other person is to have 
that enjoyment, or unless the property is so clearly takei^ 
away from the devisees up to the time of their attaining 
twenty-five, as to induce the court to hold that, as to the 
previous rents and profits, there has been an intestacy, the 
court does not hesitate to strike out of the will any direction 
that the devisees shall not enjoy it in full until they attain 
the age of twenty-five years." The learned Vice-Chancellor 
therefore allowed the plaintiff's claim. 

4. Again, in Re Brown {/) there was a bequest of consols 
in trust to purchase a life annuity for a lady, to be held 
for her separate use without power of anticipation ; and in 
case of her illness or incapacity, the testator gave the 
trustees a discretionary power as to the application of the 
annuity for her maintenance. The legatee beitiff unmarried f 
and the restraint on anticipation being therefore nugatory, 
it was held that she was entitled to a transfer of the 
consols (ff), 

5. A similar result follows where the legatee, restrained 

(f) 27 B. 324. V. FulleTy 26 B. 99 ; Sarim v. 

Iff) See also Tullett v. Arm" Briscoe^ Jao. 603; Be Gaffee^ 1 

strmgy 4 M. & C. 377; Buttan^ M. & Q^, 647; Be Zini^ee, 23 B. 

shaw Y. Martin, Johns. 89 ; Wright 24 1. 
V. Wright, 2 J. & H. 666 ; Cwhe 
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from anticipating, becomes discovert afterwards (A), or is 
divorced, or about to be divorced (t), or has a protection 
brder under 20 & 21 Vict. c. 85 {k), and k fortiori where 
she is judicially separated by a magistrate's order under 
41 Vict. c. 19, s. 4. 

6. So where a testatrix gave a sum of 20,000/. stock, to 
be laid out by the trustees of her will in the purchase of a 
government annuity, in the name and for the benefit of her 
godson for the term of his natural life, and directed that 
the annuitant should not be entitled to have the value of 
his annuity in lieu thereof, and that if he should sell it, it 
should cease, and form part of her residuary estate, it was 
held that the annuitant was absolutely entitled to the 
annuity, and that he could make a good title to it to a 
purchaser (/). 

7. On similar principles, where an estate is directed to 
be sold and the proceeds to be divided amongst several 
persons, no one singly can elect that his own share shall 
not be disposed of, but shall remain realty (m); for the 
other undivided shares would not sell so beneficially; but 
if all of them agree to take the land unconverted, they can 
insist upon their right to do so (n). 

ih) JButtanihaw v. Martin^ tup, {m) Lew. 'J^i; SolkwayY.JEM-' 

%) Re Linyee, sup. clip, 23 B. 163. 

k) Cooke T. Fuller, aup. (») Hareourty, Seymour, 2 Sim., 

I) Hunt T. Fouhton, L. B., 3 N. S. 46 ; Cookson y. Reay, 6 B. 

Ch. Div. 235. 22 ; Dixon v. Gay/ere, 17 B. 433. 
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SUB-DIViSION VI. 

tCHE Death, Retirement, or Eemoval of a Trustee, 
and the effect thereof in relation to the 
Office of Trustee. 



Art, 50. — Survivorship of the Authority and Powers of 

the Trustees. 

Upon the death of a trustee, the office, as well as the 
estate, surviyes to the remaming trustees (a) ; and 
notwithstanding that there is a power for the 
appointment of new trustees (J), the survivors can 
cany out the trust and exercise all such powers as 
are necessary for the carrying out of the trust (c), 
unless there be something in the settlement which 
specially manifests an intention to the contraiy {d). 

Illust. — ^Thus where there was a devise and bequest of 
freehold and other property, and all other the testator's 
real and personal estate to two persons, their executors and 
administrators, upon trust, by sale or otherwise at their 
discretion, to raise and invest a certain sum of money and 
apply the interest aa therein directed, and one of the 
trustees died, and the other proceeded to s6ll the estate; 
it was held, on an objection to the title, that the surviving 
trustee might exercise the option of selling and the power 
of sale; and the Vice-Chancellor said: "The argument pro- 
ceeds, as it appears to me, on an entire disregard of the 
distinction between powers and trusts. No doubt where it 

{a) Warhurton v. Sandys^ 14 bury, sup.; Re Cookers Contract, 

Sim. 622; Hyre v. C<mntes8 of L. R., 4 Ch. Div. 454. 
ShafUsbury, 2 P. W. 121—124. (d) Foley v. JFortner, 2 J. & W. 

(b) Warburton y. Sandys, sup, 245 ; and see Jacob v. Lucas, 1 B. 

\c) Lane y. Debenham, 11 Ha. 436. 
188; £yre v. Countess of Shaftes' 

U.T. L 
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is a naked power giyen to two persons, that will not survive 
to one of them unless there be egress words or a necessary 
implication. . . . When, on the other hand, a testator 
gives his property, not to one party subject to a power in 
others, but to trustees upon special trosts, with a direction, 
to cany his purposes into effect, it is the duty of the trus- 
tee to execute the trust. If an estate be devised to A. and 
B. upon trust to sell, and thereby raise such a sum, it is, I 
think, a novel argument, that after A.'s death B. cannot 
sell the estate and execute the trust" (f). 



Art. 51. — Devolution of the Office of Executive Trustee 
on Death of the last Survivor. 

Upon the death of a last surviving trustee, intestate 
as to the trust estate, it depends upon the language 
of the settlement whether his neir or personal 
lepresentatiye, as the ease may be, can execute a 
special trust. If it is to be collected from the 
settlement that the office was intended to be a 
personal one, it does not devolve on the heir or 
personal representative. If, on the other hand, 
the trust is directed to be performed by the trustee, 
. his heirSy executors^ Sfc.y it will devolve on those per- 
sons. 

Illtjst. — 1. Thus where the settlor gives personal pro- 
perty to A. B. upon certain trusts, then upon the death of 
A. B., although the estate vests in his executor, the latter 
will be unable to execute the trusts; for, as was said by 
Lord Cottenham in Mortimer v. Ireland (a), "whether the 
property is real or personal is no matter; for suppose a 
man appoints a trustee of real and personal estate simpli- 
citer, adding nothing more, this cannot make his repre- 
sentative a trustee. . . . The property may vest in the 

{e) Lane v. Lehenhamy sup.; and (a) 11 Jur. 721. 

^ Cookers Contracty sttp. 
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r^epresentatiye, bitt that is quite another question from his 
being trustee." 

2. But where leaseholds were assigned to two trustees, 
their executors and administrators, then upon the death of 
the survivor, his executors or administrators can carry out 
the trust, unless (it is said) he has himself expressly or 
impliedly forbidden the doing so, as by bequeathing the 
leaseholds to another, and so going out of his way to 
prevent them devolving upon the executors or administra* 
tors (z). 



Art. 52. — Devise of the Office of Trustee. 

When a last surviving executive trustee devises the 
trust property, the devisee can only execute the 
trust if it was by the settlement confided to the 
trustees and their assigns (a). In the absence of 
these words, new trustees must be appointed (J). 

Illtjst. — 1. Thus if the settlor vest the trust property in 
A. and his heirs, upon trust that A. and his heirs shall sell, 
and A. dies and devises the trust property to B., new trus- 
tees must be appointed to carry out the sale; for B. cannot 
sell, inasmuch as there was no power given by the settle- 
ment to A.'s assigns to carry out the trust ; and A.'s heir 
cannot sell, because by devising the estate to B., A. de- 
prived him of the character of heir (c). 

2. And so again, where {d) personalty was assigned to 
trustees, their executors and administrators, in trust, and 
the surviving trustee bequeathed it to A. and B., and 
appointed A.; B. and C. his executors, it was held that A, 
and B. could not execute the trust, for the trustee had no 
power to bequeath it; nor could A., B. and 0. as executors 

(2) See per Kindersley, V.-C, 426 ; Salowayy. Strawhridge, 1 K. 
J?e Burttj 1 Dr. 319. & J. 371. 

(«) Hall V. May, 3 K. & J. ib) See Re Burtt, 1 Dr. 319. 

686 ; T%tley v. Wolstenhohne, 7 B. \c) Cook y, Crawford, 13 Sim. 91. 

(rf) It4 Burtty sup, 

L 2 
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execute it, for by bequeathing the property to A. and B. 
alone, the trustee had deprived his executors of the trust. 
It is suggested that where real property is vested in one 
and his heirs, upon trust that he and his executors carry 
out certain directions, and the trustee devises it to another, 
such devise, although nugatory, would not deprive the exe- 
cutors of the trust; for it would not deprive them of the 
estate, which would, in the absence of the devise, have 
descended to the heir and not devolved upon them. 

8. Where the trust property was confided to a trustee, 
his heirs and assigns, it was held, that although the settle- 
ment contained a power to appoint new trustees, the word 
assigns might reasonably be construed to give the trustee 
a discretionary power of preventing the inconvenience 
which might attend the devolution of the trust upon his 
heir (z). 

Art. 53. — Retirement and Removal of a Trustee, 

Where the settlement contains no power to appoint 
new trustees, and it is dated before the 28tix day 
of August, 1860 (fl), a trustee can only be dis- 
charged from his office — 

a. With the consent of himself and all his oestuis 
que trust, who must, in order to give a valid con- 
sent, be sui juris (J) ; or 

/S. By the court, which will act at the instance 
of the trustee, or at the instance of any of the 
cestuis que trust where the trustee has behaved 
improperly (c), or is incapable of acting properly (cQ, 
or is a felon (e), or a bankrupt (/), or is residing 

(z) Hall V. May, tup, ; see Mr. (i) Wilkinson t. Tarry y 4 Buss. 

Xiewin*8 observations on this case, 276. 
Trusts, 204. (<j) MWard v. Byre, 2 V. 94 ; 

{a) Lord Cranworth's Act, 23 Faliaret v. Carew, 32 B. 667. 
& 24 Vict. c. 145, s. 37, which (rf) Suchanan v. SamiUon, 6 V. 

implies a power to appoint new 722. 

trustees in settlements executed (e) 15 & 16 Vict. c. 55, s. 32. 

*fter the 28th Aug^, 1860. (/) 32 & 33 Vict. c. 71, s. 32; 

Ee Barker, L. R., 1 Ch. Div. 43. 
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abroad (g), or cannot be heard of (h). And the 
court can discharge an old trustee without neces* 
sarilj appointing a new one in his place, if it be 
difficult or impossible to do so (t). The costs of the 
application ^mH come out of the estate if the 
trustee is justified in retiring {k), or where the 
removal is not caused by impropriety on his part* 

Illtjst. — ^The only points in this article which need 
illustration are the circiunstances which will justify A 
trustee in retiring. In Forahaw v. Higginson {T)y the late 
Master of the Eolls said : '^ It is quite settled that a trustee 
cannot from mere caprice retire from the performance of 
his trust without paying the costs occasioned by that act ; 
it is also quite clear, that any circumstances arising in the 
administration of the trust which have altered the nature 
of his duties justify him in leaving it, and entitle him to 
receive his costs; but I think that to justify him in that 
course the circimistances must be such as arise out of the 
administration of the trusty and not those relating to himself 
individually. Here the circumstances which in my opinion 
justify his saying, * I cannot proceed with the administra- 
tion of the trust with my co-trustee,' arose out of his 
private circiimstances, not out of the administration of the 
trust. If, therefore, on the application of the trustee to be 
discharged, the cestuis que trust had 'said, ' You must pay 
the cost of the appointment of new trustees,' which would 
have been the mere cost of an indorsement on a deed, and 
he had refused to do this, I should not have supported 
him in instituting a suit by giving him the costs thereby 

occasioned. But that is not the present case No 

person can he compelled to remain a trustee and act in the 

{0) Buchanan v. Hamilton, »up,^ {k) Coventry r. Coventry, 1 Kee, 

^ Bignold, L. R., 7 Ch. 223. 768 ; Greenwood v. Wakeford, 1 B. 

(A) Re Harrison, 22 L. J., Ch. 681; Forshaw t. Higginson, 20 B. 
69. 486 ; Re Stokes, sup, ; and 8ed 

(i) Re Stokes, L. B., 13 Eq. 333. Barker y. Feile, 2 Dr. & S. 340. 

(/) Supra, ' ' 
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exectitioxi of the trust. As already stated, if the circum- 
stances preventiiig his oontimiing to perform his duties 
arose from any act of his own, or anything relating to 
himself, I think he ought to pay the costs of the appoint- 
ment of a new trustee; but if the persons upon whom the 
appointment of a new trustee depends absolutely refuse to 
take steps for that purpose, what is he to do? In my 
opinion, the only course he could take was to say what 
every trustee may say, * I will apply to, and have the trust 
executed by the court, and I will ask to be discharged from 
the trusts as incidental to that relief.' " 



Abt. 54. — Appointment of new Tniateea hy the Court. 

Whenever it is expedient to appoint a trustee or 
trustees, whether of a settlement of which no 
trustees were originally appointed (a), or the ori- 
ginal trustees of which have died, retired, or been 
removed, and it is found inexpedient, difficult, or 
impracticable to do so without uie assistance of the 
court, the court may appoint such a trustee or trus- 
tees (6), and may, by order, vest in such new trus^ 
tees or trustee any lands (c) subject to the trust (d)y 
and the right to call for the transfer of any stock, 
or to receive the dividends thereof, and the right 
to sue for and recover any chose in action, or any 
interest in respect thereof (e). 



Akt, 56. — Express Power to appoint neiv Trustees. 

Where there is an express power to appoint new 
trustees contained in the settlement (and such a 

(a) Bodkui y. Brunt, L. R., 6 - {e) Qu»re, leaseholdB ; e&b Ite 
lEq. 580; D^AdhemarY,£ertrand, JTundel, 6 Jur., N. S. 880, and 
36 B. 19 ; and see 15 & 16 Viet. JRe JtoHruon, 9 Jur., K. S. 885. 

c. 56, 8. 9. (d) 13 & 14 Vict. c. 60, s. 34. 

(b) 13 ^ 14 Vict. c. 60, ss. 32, . {0) lb,, s. 36. 
33. 
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power is implied in eyery settlement executed since 
l^e 28th August, 1860(a), such a power must 
be executed s&ictly {b). But unless tnere clearly 
appears to be an intention to the contrary (c), the 
original number of trustees may be increafied or 
diminished (ef). 

Illust. — 1. Thus, where the power was vested in "the 
surviying or continuing trustees or trustee, or the heirs, 
executors, or administrators of the last surviving and con- 
tinuing trustee," and the two trustees were desirous of 
retiring, it was held that they could not do so by appoint- 
ing two new trustees in their place by one deed, but that 
one must appoint a new trustee in the place of the first 
retiring trustee, and then the new trustee must appoint 
one in the place of the second retiring trustee («). This 
case is' a suigpilar instance of that verbal subtleiy which 
makes men of the world so distrustful of legal interpreta- 
tion. It all turned upon the idea, that trustees who were 
about to retire could not be said to be continuing, but that if 
one retired first, the other would be a continuing trustee, 
although he might intend to retire the next day. If, in 
addition to the words "surviving and continuing," the 
words "or other trustee or trustees" had been added, the 
two retiring trustees might have appointed two new ones 
by the same deed (/). 

2. So again, the words "unfit and incapable" are very 
strictly construed. Thus, where a new trustee was to be 
appointed if a trustee became incapable of acting, it was 
held that the bankruptcy of one of the trustees did not 
fulfil the condition, as it only rendered him unfit but not 



(«} 23 & 24 Vict. c. 145, 8. 27. CoU. 336 ; Millar v. Friddon, 1 

(b) See Stones y. Jtowtony 17 B. D., H. & G. 335 ; Me Bathurat^ 2 
30. S. & G. 169. 

(c) See Emmett v. Clarke, 3 Gif. {e) Stones y. Bowton, tup.; but 
32 ; Lord Lonsdale v. Beckett, 4 D. oomp. Cafe y. Bent, 5 Ha. 24. 

& J. 255. (/) Lord Camoys v. Best, 19 B. 

{d) Meinertzhagen y. Davis, 1 414. 
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incapable (jf). And so where the words were '^unable to* 
act/' it was held that absence in China or Australia did 
not disable (A), although it clearly unfitted {i) a trustee for 
the office, 

{ff) Turner t. MauUj 15 Jur. {%) Mennard t. Welford, 1 Sm. 

761 ; see Re Watte, 9 Ha. 106. & G-. 426. A mere temporary 

{h) Withington v. WithingUmy absence abroad would not imfit a 

16 Sim. 104 ; Be Harriem, 22 L. trostee for the office. Re Moravia 

J., Gh. 69; bnt Bee Re Bignold, Society^ 4 Jur., N. S. 703. 
li. B., 7 Gh. 223. 
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SUB-DIVISION vn. 

The Pkotection and Belief accorded to Trustees. 



Art. 56. — Heimbursement of Expenses, 

Whether the settlement provides for the reimhtirse- 
ment of the trustee's expenses or not, he is entitled 
to be reimbursed all expenses which he has properly 
paid or incurred in the execution of the trust {a) ; 
and until they are paid he has a lien for them on 
the trust property (J). The question as to what 
expenses are, and what are not, properly incurred^ 
depends upon the circiunstances of each particular 
case {c). 

Illitst. — 1. Thus, in Bennett v. Wyndham^d), a trustee 
in the due execution of his trust directed a bailiff employed 
on the trust property to have certain trees felled. The 
bailiff ordered the wood-cutters lusually employed on the 
property to fell the trees, in doing which they negligently 
allowed a bough to fall on to a passer-by, who, being 
injured, recovered heavy damages from the trustee in a 
court of law. These damages were, however, allowed to 
the trustee out of the trust property, the Lord Justice 
Knight Bruce saying : ** The trustee in this case seems to 
have meant well, to have acted with due diligence, and to 
have employed a proper agent to do an act, the directing 
which to be done was within the due discharge of his duty. 
The agent makes a mistake, the consequences of which 
subject the trustee to legal liabiliiy to a third party. I am 

(a) Worrdl v. Sarfordy 8 V. 8; M. & G-. 19 ; and see Waltera v. 

Morriam v. Morrison^ 4 K. & J. WoodbridgCy L.B., 7 Ch.Div. 604* 

458. (^) Zeedham v. Chaumery 4 K. 

{b) Ex parte JameSy 1 D. & C. & J. 458. 

272; Ex parte Chippendale^ 4 D., (d) 4 D., F. & J. 259. 
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of opinion tliat this liability ought, as between the trustee 
and the estate, to be borne by the estate." 

2. So again, a trustee or executor will be allowed the 
amount of a solicitor's biH of costs which he has paid for 
services rendered in the matter of the trust (c). 

3. But where a receiver (who is, of course, a constructive 
trustee) made several journeys to Paris, in order that he 
might be present at the hearing of a suit brought in the 
French courts in relation to the trust property, and it ap- 
peared that his presence was wholly needless, the whole 
question being one of French law, and not of fact, his 
travelling expenses were disallowed, on the ground that 
they were under the circumstances improperly incurred (/). 

4. And so where trustees attempted, at the solicitation 
of their cestuis que trust, some of whom were married women 
without power of anticipation, to sell the trust property 
before the date named in the settlement, it was held that 
they were not entitled to be indemni£ed against the costs 
of an action for specific performance brought against them 
by the purchaser (y). 

Art. 57. — Protection agaimt the Acts of Co-trustee. 

A trustee is not answerable for the receipts, acts, or 
defaults of his co-trustee (a), save only : — 

a. Where he has handed the trust property ta 
him without seeing to its proper application. 

/S. Where he allows him to receive the trust 
property without making due inqtdiy a» to his 
dealing with it. 

7. Where he becomes aware of a breach of 
trust, either committed or meditated, and abstains 
from taking the needful steps to obtain restitution 
and redress, or to prevent the meditated wrong. 

{e) Maenamara v. Jones, Dick. (g) Zeedhamr. Chaumer^sup. 

687. («) Daumn v. ClarJeey 18 V. 

(/) Mdleolm v. CCaUaghan, 3 254; and as to settlements made 
JM. & C. 62. since, see 22 & 23 Vict. e. 35, 

& 31. 
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And even in these tliree oases he may, by express 
deolaratian in the settiLement, be made irrespon- 
sible (b). 

Illust. — ^Thus in the case of Wilkins v. Hogg (c), which 
now governs the subject, a testatrix, after appointing 
three trustees, declared that each of them should be 
answerable only for losses arising from his own default 
and not for involuntary acts or for the acts or defaults of 
his co-trustees, and particularly that any trustee who 
should pay over to his co-trustees, or should do or ^ncur 
in any act enabling his co-trustees to receive any monies for 
the general purposes of her will, should not be obliged to see 
to the due application thereof, nor should such trustee be 
subsequently rendered liable by any express notice or inti- 
mation of the actual misapplication of the same monies. The 
three trustees joined in signing and giving receipts to two 
insurance companies for two sums of money paid by them, 
but two of the trustees permitted their co-trustee to obtain 
the money without ascertaining whether he had invested 
it. This trustee having misapplied it, it was sought to 
make his co-trustees responsible, but Lord Westbury held 
that they were not ; saying, " There are three modes in 
which a trustee would become liable according to the 
ordinary rules of law — ^first, where, being the recipient, he 
hands over the money without securing its due application; 
secondly, where he allows a co-trustee to receive money 
without making due inquiry as to his dealing with it; and 
thirdly, where he becomes aware of a breach of trust, 
either committed or meditated, and abstains from taking 
the needful steps to obtain restitution or redress. The 
framer of the clause under examination knew these three 
rules, and used words sufficient to meet all these cases. 

ih) As to the whole of the ar- also Lix v. Burford, 19 B. 409 ; 

ticle, see judgment of Westbury, Mucklow v. Fuller ^ Jac. 198 ; JBrutn^ 

li. C, in Wilkins v. Soffff^ 3 Giff, ridgie v. Brumridge^ 27 B. 5. 
116; 8 Jur., N. S. 25; and see {e) Supra, 
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There Temained therefore only personal misconduct, in 
respect of which a trustee acting under this will would be 
resx>on8ible. He woidd still be answerable for collusion 
if he handed oyer trust money to his co-trustee with 
reasonable ground for believing or siuspicion that that 
trustee would commit a breach of trust ; but no such case 
as this was made by the bill." 



Art. 58. — Trustee mthout Notice iiot hound to pay to 
Persons claiming through Cestui que tru^t. 

If the person who is really entitled to trust property 
is not the cestui que trust who appears on the face 
of the settlement, but some one who olauns througk 
him, and the trustees, having neither express nor 
constructive notice of such derivative title, pay upon 
the footing of the original title, they cannot be 
made to pay over again {a). 

Illtist. — ^Thus, in Leslie v. BailUe (i), a testator, wha 
died and whose will was proved in England, bequeathed 
a legacy to a married woman, whose domicile, as well a& 
that of her husband, was in Scotland. The husband died 
a few months after the testator, without having received 
the legacy. After his decease the executors of the testator,, 
with knowledge of the before-mentioned circumstances of 
domicile, paid the legacy to the widow. It was proved 
that, according to the Scotch law, the payment should 
have been made to the husband's personal representatives. 
It was however held, that in the absence of proof that the 
executors of the settlor knew the Scotch law on the subject, 
the payment to the widow was a good payment. 

(«) Lew. 579; Cothay v. Syden- BaUlie, 2 Y. & C. C. 91. 
Aam, 2 B. C. C. 391; Leslie y. (3) Supra. 
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Art. 59. — Concurrence of or Release by the Cestuts que 

trust, 

A cestui que trust wlio has assented to or concurred 
in a breach of trust {a)^ or who has subsequently 
released or confirmed it (6), cannot afterwards charge 
the trustees with it : Provided — 

a. That the cestui que trust was sui juris at the 
date of such assent or release (c) ; 

/3. That he had full knowledge of the facts and 
knew what he was doing {d)j and the legal effect 
thereof {e) ; 

y. That no undue influence was brought to bear 
upon him in order to extort the assent or re- 
lease (/). 
A cestui que trust, however, who is not sui juris, and 
who concurs iu a breach of trust, may bind himself 
from afterwards charging the trustees if he employ 
fraud (^); save only where the cestui que trust is a 
married woman without power of aUe^tion (A). 

Illust. — 1. Stock was settled on a married woman for 
her separate use for life, with a power of appointment by 
will. The trustees, at the instance of the husband, sold 
out the stock and paid the proceeds to him. The wife filed 
a bill to compel the trustees to replace the stock, and ob- 
tained a decree, under which the trustees transferred part 



(a) Briee v. Stokes, 11 V. 319; 
Wilkinson v. Farryy 4 Russ. 272 ; 
Nail V. Puntery 5 Sim. 655 ; Life 
Association of Scotland v. Siddal, 
3 De a. & J. 74 ; Walker v. Sy- 
monds, 3 Sw. 64. 

(*) French v. Hobson, 9 V. 103'; 
Wilkinson v. Farry, sup,; CresweU 
V. Dewelly 4 Giff. 466. 

(e?) Uhdencood v. Stevens, 1 Mer. 
717; Zeach v. Zeach, 10 V. 617; 
Zord Montford v. Cadogan, 19 V. 9. 

[d) Buckeridge v. Glass, 1 Cr. & 
Ph. 135; Hughes v. Wills, 9 Ha. 
773 ; Cockerill v. Cholmeley, 1 R. 
& M. 425; Strange v. Fooks, 4 
Giff. 408; Murch v. Itussell, 3 M. 



& C. 31; Aveline y. Melhuish, 2 
I>., J. & S. 614. 

{e) Cockerill v. Cholmeley, sup.; 
Marker v. Marker, 9 Ha. 16 ; 
Burrows v. Walls, 6 D., M. & G. 
254 ; Stafford v. Stafford, 1 D. & 
J. 202; Strange v. Fooks, sup, 

if) Bowles V. Stewart, 1 Sch. 
& Lef . 226 ; Chesterfield v. Janssen, 
2 V. 168. 

{g) Lord Montford v. Cadogan, 
sup.; Sharpe v. Foy, L. R., 4 Ch. 
36; Re Lush, ibid. 691. 

(h) Arnold v. Woodhams, L. R., 
16 Eq. 33; Stanley y. Stanley^ 
L. R., 7 Ch. Div. 589. 
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of the stock into cotirt, and were allowed time to retransf er 
the remainder. The wife then died, having by her will 
appointed the stock to the husband. He then filed a bill 
against the trustees, claiming the stock under the appoint- 
ment, and praying for the same relief as his wife might have 
had. It is needless to say that his claim was promptly 
rejected (»). 

2. A formal release under seal^ or an express confirma- 
tion, will of course estop a cestui que trust from instituting 
subsequent proceedings; and it would seem that any 
positive act or expression indicative of a dear intenlaon to 
waive a breach of trust, will, if supported hy valttable con- 
sideration {however Blight\ be equivalent to a release (^). 

3. An infiuit or a feme covert (unless in respect of her 
separate estate vested in her unreservedly {V) ) cannot loose 
his or her right to relief, either by concurrence or release. 
And it has been considered that where a trust fund was 
settled upon trust for such persons as a feme covert should 
appoint, and in the meantime to her for her separate use 
for life, and she acquiesced in a breach of trust, her ap- 
pointees could claim relief although she herself could 
not(m). It is, however, submitted that this case was 
wrongly decided, inasmuch as a feme covert, with a general 
power of appointment, is practically as much the abso- 
lute owner of the property as if it were conveyed to her 
absolutely; and indeed this latter view has been since 
adopted (n). 

4. Where, however, property is settled upon a married 
woman simply, and not to her separate use, or where it is 
settled to her separate use, but she is restrained from 

(i) Nail V. Twder, 6 Sim. 655. 2 Eq. 538; Tayhr v. CaHwright^ 

(At) See Ste^ckhouae y. Bamatonj L. B., 14 Eq. 175. 

10 V. 456; per Sir W. Grant and (m) KeUaney v. Johnsany 6 B. 

Farrant v. BUmchford, 11 W. B. 319 ; Vaughan v. Vanderstegen, 2 

178; and Lew. 765. Drew. 165. 

(/) Brewer v. SwirUe, 2 Sm. & (n) Jones v. HigginSy eupra ; 

G. 219 ; Fleteher y. Green, 33 B. and Chartered Bank of Australia 

426 ; Butler v. Cfompton, L. B., 7 v. Zempriere, L. B., 4 P. 0. 596. 

Eq. 16; Jones v. Siggins, L. B., 
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alienating or anticipating it{o), she is not competent to 
consent to or to release a breach of trust, and her concur- 
rence or release will afPord no protection to the trustee. 
For instance, where money is settled upon a husband for 
life, remainder to his wife for life or absolutely, her con* 
currence in a breach of trust during the life of her husband 
would have no effect. Neither would it if she were the 
tenant in possession to her separate use if she were re- 
strained from anticipation ; for, as was said by Yice-Chan- 
cellor Malins in Stanley v. Stanley (p), " In no case, and by 
no device whatever, can the restraint upon anticipation be 
evaded." The principle was very vigorously expressed by 
Lord Langdale in Tyler v. Tyler (q), in a passage which 
ought to be learnt by heart by every trustee. *' We find," 
said his lordship, " a married woman throwing herself at 
the feet of the trustee, begging and entreating him to 
advance a sum of money out of the trust fund, to save her 
husband and her family from utter ruin, and making out a 
most plausible case for that purpose; his compassionate 
feelings are worked upon, he raises and advances the 
money, the object for which it was given entirely fails, the 
husband becomes bankrupt, and in a few months the very 
same woman who induced the trustee to do this, files a bill 
in the Court of Chancery to compel him to make good that 
loss to the trust. These are cases which, when they 
happen, shock everybody's feelings at the time; but it is 
necessary that relief should he given in such cases^for if relief 
were not given^ and if such rights were not strictly maintained, 
no such things as a trust could ever he preserved, ^^ 

5. A married woman is, however, legally responsible for 
a fraud, and her ordinary incapacity will not avail her; 
but if the property were settled upon her without power of 
anticipation, her fraud wiU not prejudice her (r). A settle- 

(o) Stanley v. Stanley, L. R., 7 (q) 3 B. 663. 

Ch. Div. 689. (r) Stanley v. Stanley, sup. 

(p) Supra, 
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ment was made on the marriage of a female infant^ 
whereby the husband covenanted to induce her to settle 
her real estate upon attaining twenty-one, and to concur 
in such settlement himself. He neglected to do so how- 
eyer, and they subsequently mortgaged the real estate, but 
the mortgagee had no notice of the covenant until just 
before the deed was acknowledged. It was held, that the 
wife's fraud in not disclosing the existence of the settle- 
ment bound her estate, and bound her not to consent to the 
settlement which the husband had covenanted that he 
would induce her to settle («). 



Art. 60. — Ladies of the Cestuis que trust when a bar to 

Relief. 

The Statutes of Limitation do not apply to declared 
trusts {a) (except where they are created by way of 
a charge on real estate, unconnected with a 
duty {b) ), nor to trusts which on the face of a tcritten 
instrument are resulting trusts (c), although they 
are applicable to other constructive trusts (d) ; but 
in taking an account for the purpose of charging a 
trustee with personal liability, every fair allowance 
ought to be made in his favour if it can be shown 
that he acted bon& Me, and that the claim sought 
to be enforced is one which arose many years ago, 
and one of the nature and particulars of which the 
cestuis que trust was, at the time when it arose, 
perfectly cognizant (e). 

Illust. — 1. K land be devised to a person upon trust to 
receive the rents and thereout to pay certain annuities, 
the surplus rents result to the heir-at-law upon the face of 

(«) Sharp V. Fot/, L. R., 4 Oh. {d) Beekford v. Wade, 17 V. 97; 

85; and see Be Zuah, ibid. 591. Betre y. Betre, 1 Dr. 371. 

(a) 3 & 4 Will. 4, c. 27, s. 25. {e) See per Westbury, L. C, 

(b) lb. a. 40. mMcBonneUY. White, 11 H. L. C. 
{c) Lew. 719; Salter v. Cava* 670; Thompson y. EastwoodfJj.'R.f 

nagh, 1 Dr. &W. 668; MutlowY. 2 Ap. Ca. 216. 
Biffff, L. B., 18 Eq. 246. 



LACHES OF CESTUIS QUE TBTIST. 161 

the instrnixient, and the heir-at-law is therefore not statute 
barred by any length of possession of the trustee (/). 

2. But a resulting or other constmctiye trust, depending 
upon evidence dehors the written instrument, is within the 
statute {g) ; and so a tenant for life of leaseholds who renews 
in his own name {h\ or a mortgagee in possession (even 
though the mortgage is in the form of a trust) (t ), is en- 
titled to the benefit of the statute. 

3. Simple charges are, however, expressly provided for 
by the statutes {k). Where, however, a charge is so 
coupled with a trust as to be in reality a trust itself, the 
statutes do not apply. For instance, where a testator 
charges his property with payment of his debts, and im- 
poses an obligation on the devisee to exert himseK actively 
in paying the debts, the case will not fall within the 
statutes (/). 

4. An estate is devised to A. and his heirs, charged with 
the payment of 500/. to B. and C. upon certain trusts. Here, 
as between A. and the two trustees, there is a mere charge;* 
but as between the trustees and their cestuis que trust 
there is a trust (m). 

5. As has been stated, even a cestui que trust of a de- 
clared trust may disentitle himseK to relief by great laches. 
Thus A., being greatly in debt, executed a deed of trust 
for the benefit of his creditors, and among the property 
vras the benefit of a lease for lives, renewable for ever, on 
which the rent reserved was a high rack rent. The tenant 
under this lease complained, and the trustee, with the 
knowledge, but without the consent, of A. (but with the 
consent and approbation of A.'s brother, who had the 
management of A.'s afPairs), accepted a reduced rent. A. 
complained of the abatement, but took no steps to put an 

(/) Salter v. Cavanagh, sup, {k) 3 & 4 WiU. 4, o. 27, 8. 40. 

i) See note {d)y p. 160. (/) Sunty, Bateman, 10 Ir. Bep. 

jA) Fetre v. Fetre, sup, 360. 
U) Locking v. Farker^ L. R., (m) Lew. 721. 

6 Ch. 30. 

T7.T. M 
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end to it for some years. It was held' that, after thel ex- 
piration of the trust, the trustee could not be ealled upom 
to make up the deficiency (n). It would^.hovever, seem 
that a mere knowledge, without suing for a few jeoi^, as 
for ten years, will not destroy the right (o), particularly 
where the trustee has not acted bona fide. 

6. So again, in Jones v. Higgins (p), it was declared in 
a marriage settlement that a sum of money, then in the 
hands of the lady's brother, should be held by three 
trustees, one of whom was the brother, upon trust at the 
request in writing of the lady to pay to her the whole or. 
any part absolutely, and imtD. such request upon trust, 
when and as the same should come into their hands, to 
invest the same and pay the interest to the wife for life for 
her separate use, and after her decease as she should by 
will appoint, and in default of appointment to her hus- 
band. The money was allowed to remain for thirteen 
years in the hands of the brother, who paid the interest 
to the husband, and also paid him part of the principal) 
toith the wt/e^s knowledge. The husband died, the. brother 
became insolvent, and the wife filed a bill against the 
trustees ; but it was held, that although the trustees had 
been guilty of a breach of trust, the wife was debarred 
from relief on account of her long acquiescence. 

7. So, wherever it is for the general convenience that a 
suit in respect of a long dormant grievance should be dis- 
allowed, the court 'vvill refuse relief on the ground that 
" Expedit reipublicse ut sit finis litium" (q). For instance, 
where a plaintiff seeks to set aside a purchase from birp by 
his solicitor, a delay of less than tweniy years may bar 
the right to relief, if it would be inconvenient to grant 
it (r) ; or where, in an action for an account, the plaintiff 
by lying by has rendered it impossible or greatly incon* 

(n) MeJDonnel v. White, sup, (q) Lew. 715. 

fo) L. R., 2 Eq. 638. (r) Gresley v. Mousley, 4 D. & 

\p) Tarrant v. Blanehfordj 11 J. 78. 
W. R. 178. 
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yenient for the defendant to render the aoconnt he calls 
for, he will get no relief («). 



Art. 61. — The Gainer hy a Breach of Trust must pro 

tanto indemnify Trustee, 

As between the trustees and a third person who has 
reaped the benefit of a breach of trust, the latter 
must indemnify the former to the extent of the 
property actually received by him xmder the breach 
of trust (fl); and where he is a cestui que trust 
the trustees will have a lien on his share for such 
amount {h), 

iLLtrsT. 1. — Thus, personalty was bequeathed upon trust 
for tenants for life, with executory trusts in remainder, but 
without directions as to investment. The trustees, at the 
instance of the tenants for life, invested on mortgage of a 
precarious nature, in consequence of which the tenants for 
life received a far larger income ; but the corpus of the 
estate was in the result greatly depreciated. The trustees 
having been ordered to refund the loss to the trust pro- 
perty, claimed to be generally indemnified by the tenants 
for life who had reaped the benefit of the breach; and their 
claim was allowed, but only to the extent of the property 
actually received by the trustees in consequence of the im- 
proper investment (c). 

2. And so, if the trustees by mistake pay capital to the 
tenant for life, instead of income, they must of course make 
the loss good to the trust property ; but they will, never- 

(») See per Lord Alvanley, in Montford v. Lord Cadogan, 19 V. 

Pickering v. Stamford^ 2 V. 272 ; 639 ; Broumy, Maunselly 5 Ir. Ch. 

and see also Clegg v. Udmonston, 3 R. 361 ; JFalsham v. Stainton. 1 

Jut., N. S. 299 ; Tatam v. Wil^ H. & M. 337. 

liams, 3 Ha. 347. {b) Fnme v. Savell, W. N. 

(a) Lew. 744 ; Baby v. Mide- 1867, p. 227 ; Lew. 746. 

halghy 7 D. M. & G. 108 ; Traf- {c) Moby v. Itidehalgh, mp. 
ford V. Boehm, 3 Atk. 440 ; Lord 

H 2 
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thelessy be entitled to be recouped out of the life in- 
terest (x). 

Art. 62. — Trustee has a Right to Discharge on Completion 

of his Duties. 

Upon the completion of the trust a trustee is en- 
titled to have his accounts examined and settled by 
the cestuis que trust, and either to have a formal 
discharge given to him or to have the accounts 
taken in court. He cannot, however, demand a 
release under seal (y). 

Illust. — ^Thus, a trustee on finally transferring stock 
to a cestui que trust demanded from the latter a deed of 
release. The cestui que trust, however, refused to give 
Tn'm anything except a simple receipt for the amount x>i 
stock actually transferred, which, of course, left it open to 
"biTTi to say that that amount was not the amount to which 
he was entitled. The court held, that no deed was de- 
mandable ; the Vice-Chancellor saying : " But though it 
may not have been the right of the trustee to require 
a deed, I think that it was his right to require that 
his account should be settled; that is to say, that he 
and his family should be delivered from the anxiety 
and misery attending unsettled accounts, and the possible 
ruin, which they who are acquainted with the affairs daily 
litigated in the Court of Chancery well know to be a frequent 
result of neglect in such a matter. . . . He was bound to 
give an account if demanded, but giving the accounts he 
was entitled (to use a familiar phrase) to have them wound 
up. It is true that the accounts, though settled, might be 
liable to be surcharged and falsified. That might or 
might not be, but still the trustee had a right to have his 

accounts gone through, executed, and settled 

If the plaintifP was satisfied upon the accounts as sent in 

[x) See Barratt v. Wyatt, 30 (y) Chatley v. SeatUy, 2 Coll. 

B. 442 ; Laviea v. Hodgson, 25 B. 137 ; Be Wright^ 3 K. & J. 421. 
177 ; Griffitha v. Porter, ib, 236. 
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that notliiiig more was coming to him, he should have ex- 
pressed his willingness to close the account. On the other 
hand, if he was dissatisfied with it, he should have asked 
to have the account taken " (s). 



Art. 63. — Advice of a Judge. 

A trustee may apply, by petition (a), to any judge of 
the Chancery l)ivision of the High Court of Justice, 
for his opinion, advice, or direction on any such 
present {b) questions respecting the exercise of his 
discretion and the management of the trust pro- 
perty as are of minor importance (c) and do not 
include questions of detail, difficulty (rf), or con- 
struction {e). The petition must be served on all 
such parties interested (or all such parties must 
attend the hearing) as the jud^e shall deem expe- 
dient. A trustee, bond, fide stating the facts in such 
a petition, is indemnified against any loss which 
may occur from following tne advice or direction 
given by the judge (/). 

Illitst. — 1. The court 'will, upon such a petition, give 
advice as to investments (^), payment of debts (A), the 
propriety of the trustees consenting to a sale (t ), the ad- 
vancement of money for maintenance or repairs (X;), as to 
leasing the trust property (/), and other matters of a like 
character. 



(?) ChadicicTe v. Seatle\j, sup, 
^ (a) The act g^ve the altema- 
tive of summons, but the court 
has decided that the application 
ought to be made on petition, Re 
Dennis, 6 Jur., N. S. 1383. 

(b) 22 & 23 Vict. c. 36, s. 30 ; 
Re Box, 1 H. & M. 562 ; 11 W. R. 
945. 

ie) "Lew, 443; Re Mugger idge, 
Johns. \b\ Re Moekett, ib, 628 ; 
Ri Spiller, 8 W. B. 333; Re 
Jacob, 9 W. R. 474. 

(rf) Re Barrington, 1 J. & H. 
142; but see Re Moekett, sup,; 



Marsh V. Att.-Oen., 2 J. & H. 61. 

{v) Re Evans, 30 B. 232; Re 
Muggeridge, sup,; Re Hooper, 29 
B. 657; but see Re Region, 10 
W. R. 516. 

(/) 22 & 23 Vict. 0. 35, s. 30. 

{g) Re Lorentz, 1 Dr. & S. 401; 
Re Knowles, 18 L. T., N. 8. 809. 
sup, 
Faulett V. Hood, L. R., 
6 Eq. 

{k) Re Hot ham, L. R., 12 Eq. 
76; Cuthbertsony. Wood, 19W.R. 
265. 

(I) Rs Shaw, ib. 125. 



,e iLHOwtes, i{ 
(A) Re Box, 
h) EarlPau 

Eq. 115. 
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2. But where trustees were authorized to invest trust 
monies in the purchase of lands, and they presented a 
petition asking the court for its adyice as to the application 
of a further portion of the trust monies to the permanent 
improvement of the lands, the court, not having the requi- 
site machinery for investigating the details, refused to give 
any advice (m). 

8. Where the case is hypothetical, and not present, — as, 
for instance, where the question asked was as to the inci- 
dence of future calls which might be made on account of 
shares bequeathed — ^the court will give no advice, and will 
order the petition to stand over until the event happens (n). 



Art. 64. — Craving the administrative Assistance of the 

Court 

Trustees (o) may reKeve themselves of responsibility 
in the following cases, and to the following extent : 
a. Where the trust property consists of money, or 
annuities, or stocks standing in tKeir names at 
the Bank of England, or in the East India 
Company, or the South Sea Company, or in 
any government or parliamentary securities, 
the trustees, or the majority {a) of them, may, 
on filing an affidavit shortly describing the 
settlement according to the best of their know- 
ledge and belief, and with the privity of the 
paymaster-general of the Chancery Division of 
the High Court, pay such money into the said 
bank to the account of the said paymaster- 
general, in the matter of the particular trust, 
or transfer or deposit such stocks or securities 
into or in the name of such paymaster-general, 

(m) Re BarringtoHy 1 J. & H. of the Judicature Act, 1873, these 

142; Re Simsoti, 1 J. & H. 89 ; provisions are extended to all oon- 

Marsh v. Att,-Gen,, sup, structive trustees, such as insur- 

(n) Re Box, sup. ance companies, &c. ; see Re May-' 

{o) It would seem that by the cocky L. R., 1 Ch. Div. 611. 

operation of sub-sect. 6 of sect. 25 («) 12 & 13 Vict. o. 74. 
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to attend the orders of the court. The receipt 
of one of the cashiers of the said bank for 
money, or, in the case of stocks or securities^ 
the certificate of the proper ofiicer, that they 
have been transferred or deposited, is a suffi- 
cient discharge to the trustees (S), who are 
thereby released from seeing to tne future ap- 
pKcation of that particular fund, but are not 
released from the office of trustee (c) ; 
/3. Where the trust property is not of the kind 
aforesaid, or where the trustee wishes to be 
discharged from the office of trustee, he may 
institute a suit for the administration of the 
trust by the court (d). 
Provided that where the equities are perfectly clear 
and unambiguous (^), or he merely craves to be 
released from caprice or laziness, or is otherwise not 

i'ustified in the course he has pursued (/), he will 
Lave to pay all the costs ; and even where he acts 
bon& fide, but without any real cause, he will not 
be allowed his own costs ig). And where he brings 
a suit, when the same object might have been ob- 
tained by payment into the bank, ho will not be 
allowed the extra costs occasioned thereby {h) ; and 
he will always appeal from an order of the court at 
his own risk (i). 

Illust. — 1. The only part of the article which requires 
illustrating is the proviso. A trustee is justified in paying 



{h) Trnstee ReHef Act, 10 & 11 
Vict. c. 96, 8. 1. 

(c) Barker v. PeilCy 2 Dr. & S. 
340 ; lU CoeU Trusts, 4 K. & J. 
199 ; Be Williams's Trusts, ib. 87; 
Re Bailey's Trusts, 3 W. R. 31. 

{d) Talbot V. JEarl Radnor, 3 
H. k G. 252; Goodson v. EUism^ 
3 Buss. 583. 

(e) Be Knight, 2TB. Ub\ Late- 
son V. Copeland, 2 B. C. C. 156 ; 
Be Elliot, L. B., 15 Eq. 194 ; Be 
Foligno, 32 B. 131 ; Be Woodburn, 
1 D, & J. 333 ; Beattie y. Curzon, 



L. R., 7 Eq. 194; Be Eoskins, 
li. R., 6 Ch. Div. 229. 

(/) Forshaw v. Higginson, 20 
B. 485 ; Be Stokes, L. R., 13 Eq. 
333. 

(g) Be Leake, 32 B. 135; iZ^ 
Eeming, 3 K. & J. 40 ; Morgan*a 
Ch. Acts, 68. 

(A) Wells V. Malbon, 31 B. 48 ; 
but see Smallwood v. Butter, 9 Ha. 
24. 

(t) Bowland v. Morgan, 13 Jur. 
23 ; Tucker y. Komeman^ 4 D. M. 
& a. 395. 
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money into court where he cannot get a valid discharge ; 
as, for instance, where the cestuis que trust are infants (e) 
or lunatics (/). 

2. So, where under a creditor's deed money was claimed 
both by the settlor and the creditors, the trustee was 
held to have been justified in pacing the money into 
court (y). 

3. So, a trustee may properly pay money into court 
where it is claimed by the representative of a cestui que 
trust ; for non constat, but that the cestui que trust may 
have disposed of it (A). On the other hand, it has been 
said (t ) that a trustee ought not to hesitate to pay the 
money to a cestui que trust who claims in default of ap- 
pointment, if he has good reason to believe that the power 
has never been exercised; Jessel, M.E., sajHbag : "If there 
had been no such case as Ee Wylly^s Trusts (k), and no such 
opinion as that referred to, I should probably have made 
the trustees pay the costs of the transfer of the f imd into 
court. They had no notice of any appointment by the 
lady, and no ground for believing that any appointment 
had been made. The solicitor, who had acted for Mrs. 
Cull from the time of her marriage, wrote to say that there 
was not the slightest ground for supposing that she had 
made any appointment. The trustees had, therefore, fully 
discharged their duty, and I am of opinion that they could 
not have been made liable if they had then paid over the 
fund to the petitioner, even if an appointment had been 
subsequently discovered. In the case of Re Wylly^s Trusts 
the late Master of the Eolls said : * The trustees had a 

(e) Ee Cawthome, 12 B. 66 ; Be Kwg v. King, 1 D. & J. 663. 
Beauelerh, 11 W. R. 203; Ee (») Ee Cull, L. R., 20 Eq. 6G1; 

Coulson, 4 Jur., N. S. 6 ; Ee but see and consider Ee Wj/lley, 

Eichurdsy L. R, 8 Eq. 119. 28 B. 458. 

(/) Ee Upfully 3 M. & G. 281 ; (k) Ee Swan, 2 H. & M. 34 ; 

Ee Irby, 17 B. 334. but see Ee Eoberts, 17 W. R. 639 ; 

{ff) Ee Headington, 6 "W. R. 7 ; Ee Bendy she, 6 "W. R. 816 ; i?<f 

but see Ee Moseley, 18 W. R. 126. Wylley, 28 B. 463 ; Ee Williams, 

(h) Ee Lane, 24 L. T. 181 ; 4 K. & J. 87. 
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right to satisfactory evidence that Mrs. Wylly had made 
no appointment of the funds, by which I understand him 
to mean such evidence as a conveyancer would require : a 
letter from the solicitor would in such a case be quite 
sufficient. ' " 

4. Where the cestui que trust is a married woman, it has 
been held that the trustee may pay into court, in order 
that she may assert her equity to a settlement (/). 

5. Again, where the trustee has a bona Me doubt as to 
the law (m)f or has received a bona Me claim sanctioned 
by respectable solicitors (w), he may properly pay the 
fund into court. 

6. But where a cestui que trust in reversion had gone to 
Australia, and had not been heard of for some years, sud- 
denly reappeared, and there was no reasonable doubt as 
to his identity, it was held that the trustee was not entitled 
to pay the trust fund into court instead of paying it over to 
him; Malins, V.-C, saying: "At the time when the 
trustees were uncertain whether he was living or dead 
they might with propriety have paid the money into court, 
but they did not do so then ; on the contrary, they retained 
it in their possession imtil they were informed that a letter 
had been written by him from Australia, stating that he 
should return home immediately, and then they insisted 
upon paying the money into court, notwithstanding the re- 
presentation made to them that they should wait until the 
petitioner's arrival in England. The petitioner left Eng- 
land when he was twenty-six years of age, and a man does 
not often change so much after that age that he cannot be 
easily recognized, and there was every reason to suppose that 
his identity would be at once proved, and that would have 
settled the question without expense. ... I think these 
proceedings were perfectly unjustifiable ; and although it 

(I) Ante, note {k), p. 168. Gunnellr. Whitear, 18 W. E. 883. 

{m) King v. King, 1 D. & J. (w) Re Maclean, L. R., 19 Eq. 

663 ; Re Metcalfe, D. J. & S. 122 ; 282. 
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is dear that the court will incline towards the payment of 
the costs of trustees when they act in a bona fide way, yet, 
on the other hand, it is most important that trustees should 
not incur unnecessary expenses for the purpose of reHeving 
themselves of all liability, and particularly so when there 
is no reasonable doubt in their way." His honor, there- 
fore, ordered the trustees to pay the costs of all parties (n). 

7. Trustees may properly institute a suit where there is 
a dispute as to the interests of the cestuis que trust in real 
property ; as, for instance, where the settlor was tenant in 
tail of the property, and disentailed it by an assurance, the 
validity of which is disputed (o). 

8. And so it was said in Goodson v. Ellison (/?), that a 
trustee under an old trust creating successive limitations of 
equitable interests, some of which had failed, was entitled, 
before he could be required to convey, to have the equit- 
able title of those who called for a conveyance ascertained 
by inquiry, and to have the deed of conveyance settled by 
the proper officer of the court. 

9. And again, where there was a voluntary settlement, 
and the trust property was an ascertained and undisputed 
fund which might have been paid into the bank without 
suit, but there were divers disputes as to the proper cestuis 
que trust, and out of such disputes several suits had sprung, 
•to aU of which the trustee was a necessary defendant ; it 
was held that he was entitled to institute a suit to be 
relieved of the trouble and annoyance (y), V.-O. Malins 
sajdng : '* It has been contended that it can signify nothing 
to a trustee whether he is discharged or not, for under the 
Trustee Eolief Act, if he paid the money into court, he 
would be discharged from liability. But, in fact, the 
trustee is not in that way discharged from hdng a trustee* 

(«) Ee Elliott, L. R, 16 Eq. (o) TalhotY. Earl Radnor, Z'K, 

194 ; Re Foligno, 32 B. 131 \ Re &K. 252. 
Knight, 27 B. 46.; Re Woodbum, {p) 3 Rubs. 683. 

1 D. & J. 333. (V) Earker v. Feile, 2 Dr. & S. 

340. 
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K he brings the money into court under the act, he still 
remains a trustee, and though he would be under no 
liability quoad the fund brought in, he would not be 
discharged from liability quoad the past income, and, 
moreover, he must be served with notice of all proceed- 
ings under the act in relation to the fund, and this of 
necessity would compel him to incur some expense in em- 
ploying a solicitor; and, moreover, it is within the range 
of possibility that the court might, under the powers given 
by the act, direct a suit to be instituted to determine the 
rights of the parties claiming the fund at some future time, 
to which he would be a necessary party, not having been 
discharged from being a trustee. I am of opinion that the 
Trustee Eelief Act does not deprive the trustee of the right 
to come here and ask to be discharged, if the circimistances 
justify him in so doing, as they do here, and that he is, 
therefore, entitled to costs as between solicitor and client." 
10. But where there is no dispute respecting the amount 
of a trust fund, and no justifiable ground for the trustee 
retiring from his office, the only doubt being as to the 
proper persons entitled ; and the trustee, instead of paying 
the money into court under the Trustee Belief Act, insti- 
tutes a suit for the purpose of having the rights of the 
cestuis que trust declared, he will be allowed such costs 
only as he would have been entitled to if he had paid the 
fund into court under the act (r). 

(r) Welh V. Malbon, 31 B. 48. 
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SUB-DinSION I. 
The Liability of the Trustee. 



Art. 65. — Loss by Breach of Trust generally a simple 

Contract Debt. 

A LOSS occasioned by a breach of trust is a simple 
contract equitable debt only (a), unless the settle- 
ment is so worded as to imply a covenaut in law 
on the part of the trustee to perform the trust (S). 

Illtjst. — 1. A mere recital in a deed of the acceptance 
of the trusteeship is not su£B.cient to raise a covenant on 
the part of the trustee, and therefore will not render a loss 
incurred by a subsequent breach of trust a specialty debt(c). 

2. But where it is ^'declared and agreed," or "declared" 
alone, that the property shall be held upon such and such 
trusts, and the trustee executes the deed, and subsequently 
commits a breach of trust, the loss will be considered as a 
specialty debt due from him to the estate {d). 



Art. 66. — The Liability where joint qud Cestuis qm trmt 
may be distributable qud Trustees. 

Each trustee is in general liable to the oestuis que 
trust for the whole loss when caused by the joint 
default of all the trustees (a). A decree against 

(a) Vernon v. Vaudrey, 2 Atk. {d) Westmoreland v. Tunniclijif 
119 ; Ex parte Bleneowe^ L. R., 1 W. N. 1869, 182; Biehardson v. 
Gh. 393. Jenkins, 1 Br. 477 ; and see 

(b) Benson v. Benson, 1 P. W. generally, Isaacson v. Sancood, 
131 ; Wood y. Hardisty, 2 Coll. sup. > 

642 ; Holland y. Holland, L. B., {a) Wilson y. Moore, 1 M. & K. 

4 Ch. 449. 126 ; Lyse y. Kingdom, 1 Coll. 

(e) Isaacson y. Hancood, L. B., 184 ; !Ex parte Nbrris, L. B., 4 

3 Oi. 226. Ch. 280. 
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all may be enforced against one or more only (6). 
But as between themselyes, where all are equally 
guilty of a breach of trust not amounting to actual 
n'aud {c)y those who have had to refund the loss to 
the trust will be entitled to contribution from the 
others (^) ; and where one is more guilty than the 
other or others, the whole loss maybe thrown upon 
him (<?). The claim to contribution is a specialty 
debt(/). 

Illust. — 1. A loss was suffered by the creditors of a 
bankrupt through the joint default of the assignees in 
bankniptcy. A decree was made against them, and one 
of them had to make the loss good. Contribution was, 
however, enforced against his co-assignees, and the objec- 
tion that these latter acted only for conf ormiiy was dis- 
allowed. Sir W. Grant, M. E., said: "Where entire 
damages are recovered against several defendants guilty of 
a tort, a court of justice will not interfere to enforce con- 
tribution amongst wrongdoers ; but here there is nothing 
but the non-performance of a civil obligation. The lia- 
bility is not ex delicto unless every refusal to comply with a 
legal obligation makes a party gmliy of a delictum" (^). 

2. So where a large balance was found to be due jointly 
from a trustee and the representatives of a deceased co- 
trustee, but costs were given to both out of the trust estate, 
it being admitted that no part of the loss could be re- 
covered from the estate of the deceased trustee, it was 
held that the surviving trustee, upon paying the whole of 
the loss, was entitled to a lien for half of it on the costs 
awarded to the representatives of his deceased co-trustee (A). 

(b) Alt. 'Gen. v. Wilson, Cr. & Att.'Oen, v. Dangars, ib, 624. 
Ph. 28 ; Fletcher v. Green, 33 B. {e) Featheratone v. West, 6 Ir. 
426. Bep. Eq. 86 ; Lew. 744. 

(c) Att,'Gen. v. Wilson, sup.; (/) So made by 19 & 20 Vict, 
see Lingard v. Bromley, 1 V. & B. c. 97 ; Loekhart v. Reilly, 1 D. & 
114 ; Tarleton v. Hornby, 1 Y. & J. 464. 

C. 336. ig) Lingard v. Bromley, sup, 

{d) Lingard r. Bromley, sup, ; (A) Fletcher v. Green, 33 B. 515. 

Birks V. Mieklethwaite, 33 B. 409; 
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3. H. W., as trustee of a marriage settlement, held a 
bond to secure 1,200/. J. W., his brother, who was a 
specialty creditor of the obligor, obtained possession of the 
obligor's assets and applied them in payment of his own 
debt and of simple contract debts before administration, 
which was afterwards granted to the obligor's widow (the 
sister of J. W.), who was entirely guided by his advice. 
Subsequently, J. "W. represented to H. W. that only 600/. 
was forthcoming and available for the bond. H. "W., 
acting on this statement, retired from the trust; and a 
memorandum was endorsed on the trust deed, signed by 
the administratrix and by the tenant for life of the trust 
fund, stating that 600/. only were available to pay the 
bond, and J. "W. was appointed trustee of the marriage 
settlement in place of H. W. The assets of the obligor 
would have been, if properly administered, sufficient to 
pay the bond in full. Under these circumstances it was 
held that J. W. and H. W. were both liable to the full 
amount of the bond ; but that J. "W.'s assets (he having 
died) were primarily answerable, as he had received the 
trust fund (»). 



Art. 67. — The Measure of the Trmtee^a RespomiUlity. 

The general measure of a trustee's responsibility for 
a breach of trust is the amount by which the trust 
property has been depreciated without interest {a) : 
Provided that — 

a. Where he has actually received interest, or 
ought to have received interest, he will be liable to 
account for what he has received in the one ease (J), 
and for what he ought to have received in the 

(t) Featherstone v. IFest, 6 Ir. L. R., 8 Ch. 333 ; Ex parte Offle, 

Rep. Eq. 86. ib, 716 ; Burdick v. Garrard, 

{a) See AtL-Gen. v. Alford, 4 L. R., 6 Ch. 233. 
D. M. & G. 861 ; Stafford v. Fid^ {b) lb., and see Jones v. Foxall, 

don, 23 B. 386 ; Vyae v. Foster, 15 B. 392, 
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other, which is, in the absence of express direction, 
4 per cent, {c) ; 

/8. Where it is so fairly to be presomed that he 
did receive interest, that he ougnt to be estopped 
from denying that he did actually receive it, he 
ivill be liable to pay simple interest at 4 or 5 per 
cent, according to the circumstances. But where 
he has employed the trust property in trade or 
speculation, he will be liable to pay interest at 
6 per cent, with yearly, or even half-yearly, rests, if 
he may reasonably be presumed to have made that 
amount, or (where he nas actively emploved it in 
trade or speculation), at the option of me cestuis 
que trust, to account for all the profits made by 
him {d). The circumstances which will raise such 
a presumption admit of no rule, but, in general, 
misconduct, which, has had his own benefit as the 
end in view, will raise it (e). 

Illust. — 1. A trustee who is guilty of imreasonable 
delay in investing trust funds will be answerable to the 
cestuis que trust for simple interest at 4 per cent, during 
the continuance of such delay (/). 

2. A trustee who without proper authority calls in trust 
property invested on mortgage at 6 per cent., would be 
liable for that rate of interest, for although he may not 
actually have received that rate, he ought to have done 

3. A trustee retained trust funds uninvested for several 
years, and mixed them with his own private monies. The 
Yice-Ohancellor held that 5 per cent, compound interest was 
chargeable ; but on appeal this decision was reversed, Lord 

{c) AtL'Gen. v. Alford, aup.; iciek v. Murray ^ 7 B. M. & Gt. 

Stafford v. Fiddon, aup, 619 ; Toumend v. Townend, 1 Gif . 

(rf) See Jones v. Foxall^ aup,; 212; Burdiek v. Garrard^ *«?./ 

Vyae v. Foster , sup,; Burdiek v. Vyse v. Foster^ sup, 
Oarrard, sup. (f) Stafford v. Fiddon, aup, 

(e) See and consider judgments, {g) See judgment in Jones v.. 

Att,'Oen, T. Alford, sup.; Ex Foxall^ sup, 
parte Offle, aup.; Mayor of Ber^ 
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Cfanworth saying: ''Generally speaking, every executor 
and trustee who holds money in his hands is bound to 
have that moftey forthcoming ; he is, therefore, chargeable 
with interest, and is almost always to be charged with 
interest at 4 per cent. It is presumed that he must have 
made interest, and 4 per cent, is that rate of interest which 
this court has usually treated it as right to charge. ..... 

In the present instance, I observe that one of the grounds 
of misconduct relied upon by the Vice-Chancellor is, that 
the defendant did not communicate the matter to the rector 
and churchwardens (the cestuis que trust). This was ex- 
tremely improper conduct, no doubt, but not in itself such 
conduct as enables me to make any alteration in the mode 
in which he is to be dealt with in point of interest. It is 
not misconduct that has benefited him, unless indeed it can 
be taken as evidence that he kept the money fraudulently 
in his hands, meaning to appropriate it. In such a case, 
I think the court would be justified in dealing, in point of 
interest, very hardly with an executor, because it might 
fairly infer that he used the money in speculation, by which 
he either did make 5 per cent,, or ought to be estopped from 
saying that he did not. The court would not inquire what 
had been the actual proceeds, but in application of the 
principle, in odium spoliatoris omnia prsesumuntur, would 
assume that he did make the higher rate, that is, if that 
were a reasonable presumption^^ (A). 

4. In Burdick v. Garrard {%), a solicitor^ as the agent of 
the plaintifP, held a power of attorney from him, imder the 
authority of which he received divers sums of money, and 
paid them into the bank to the credit of his (the solicitor's) 
firm. On a bill being filed by the client for an account, 
the Vice-Chancollor made a decree for payment of the 
principal with compound interest ; but the Court of Appeal 
reversed this decision. Lord Hatherley saying : ** The Vice- 
Ghancellor has directed interest to be charged at the rate 

(A) Att.'Gen. v. Alford, sup. (i) L. R., 6 Ch. 233. 

TJ.T. N 
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of 5 per cont.y which appears to me to- be perfectly rigiht, 
and for tills reason, that the money was retained in tbe de- 
fendants' own hands, and was made use of by them. That 
being so, the court presumes the rate of interest made upon 
money to be the ordinaiy rate of interest, yiz, 5 per eent, 
I cannot, however, think the decree correct in directing 
half-yearly rests, because the principle laid down in the 
case of Th0 Attomey^Generai y. Afford appears to be llie 
sound principle, namely, that the court does not proceed 
against an accounting party by way of punishing him for 
making use of the plaintiff's money, by directing rests, or 
payment of compound interest, but proceeds upon thia 
principle, that either he has made, or has put himself into 
such a position that he is to be presumed to haye made, 
5 per cent., or compound interest, as the case may be. If 
the court finds it is stated in the bill, and proved, or pos- 
sibly (and I guard myself on this point of the case) if it 
is not stated, but is admitted on the face of the answer 
without any statement in the bUl, that the money received 
has been invested in an ordinary trade, the whole course 
of decision has tended to this, that the court presumes that 
the party against whom relief is sought has made that 
amount of profit which persons ordinarily dp make, in 
trade; and in those cases the court directs rests to be 
made. But how does the case stand here ? .... It must 
not be forgotten that a solicitor's business is not such a 
business as I have described ; it is not one in which half- 
yearly or yearly rests, as the case may be, would be made 
in making up the accoimt. There is nothing like com- 
pound interest obtained upon the money employed by a 
solicitor. On the contrary, he is out of pocket for a eonr 
siderable period by those moneys which he expends, and 
upon which he receives no interest for possibly three or 
four years. It appears to me, therefore, that no case 
arises here in which you coidd say that such a profit has 
been made, or necessarily is to be inferred." 
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5. In order to chaise a trustee mth ciompound inti^rest, 
or with actual profits for employing the trust' fuhdd in 
trade, there must be an actiye calling in of Hhe trust 
moneys for the purpose of embarking them in the trade or 
speculation. In Vyse v. Foster (k) the facts "^ere as fol- 
lows:^— A testator was partner in a well-establishiBd and 
prosperous business, under articles, by which, on the death 
of any partner, his share was to be taken by the surviving 
partners, at a price to be ascertained from the last stock- 
taMng, and to be paid by instalments extending over two 
years, with interest at 61 per cent, per annum from his 
death. He appointed three executors, one of whom was 
one.ofihe partners in his -business, and another some years 
after his death became a partner; the third never was 
concerned in the business. The value of the testator's 
share was ascertained but not paid, the amount being 
allowed for some years to remain in the hands of the firm, 
who treated it in their books as a debt, and allowed interest 
on it at 5/. per cent, per annum, with yearly rests. One of 
the testator's residuary legatees, upon becoming entitled 
to payment of her share, refused to accept payment on 
the above footing, and filed her bill against the executors, 
claiming to be entitled to a share in the profits of the 
business arising from the use of the testator's capital. 
Upon these facts, it was held that the plaintiff was not 
entitled to any account of profits, the mere delay by exe- 
cutors in calling in a debt due to the testator from a firm 
of which some of the executors were members, not giving 
his estate any right to share in the profits. Lord Justice 
James said : '' If an executor or trustee makes a profit by 
an improper dealing with the assets or the trust fund, that 
profit he must give up to the trust. If that improper 
dealing consists in embarking or investing the trust money 
in business, 'he must accoimt for the profits made by him 
by such employment in such business, or at the option of 

{]c) L. B., 8 Ch. 309. 
N 2 
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the cestuis que trusty or if it does not appear, or cannot be 
made to appear, what profits are attributable to such, em- 
ployment he must accoimt for trade interest — ^that is to say, 
interest at 5 per cent. In this case the successive partner- 
ships have charged themselves in their own accounts with 
interest at 5 per cent, and with annual rests, and the sum due 
on that footing has been paid. And the questions, therefore, 
are, whether the plaintiff is entitled to anything; and if any- 
thing, to what and from whom in respect of the surplus 
profits due to capital, and how are such surplus profits to be 
ascertained. In the first place, there is a dear breach of 
trust in not calling in the money. . . , But it is neces- 
sary to consider another aspect of the matter. . . 
This court is not a court of penal jurisdiction. It compels 
restitution of property unconscientiously withheld; it gives 
full compensation for any loss or damage through failure 
of some equitable duiy ; but it has no power of ptmishing 
anyone. In fact, it is not by way of punishment that the 
court ever charges a trustee with more than he actually 
received or ought to have received and the appropriate in- 
terest thereon. It is simply on the ground that the court 
finds that he actually made more, constituting monies in 
his hands had and received to the use of the cestuis que 
trust (/). A trustee, for instance, lending money to his 
firm, is answerable for such money, with full interest, to the 
uttermost farthing ; but to make him answerable for all 
the profits made of such money hy all the firm would be 
simply a punishment. • . • Is the mere fact of the 
union of the three characters — debtor, executor, and trader 
— ^in the same person, su£B.cient to entitle the estate to an 
investigation into the trader's own business, because there 
has been some delay, or great delay, in paying off the debt? 
We have f oimd no case in which this has been laid down, 
even in the case of a sole executor, sole debtor, sole trader. 

{V) Bat see per the same learned judge in Ex parU Ogle, L. K., 
8 Ch. 717. 
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There haye been hundreds, probably thousands, of eases in 
which traders have been executors, and in which, on 
taking their accounts, balances, and large balances, have 
been found due from them ; but in no case, so far as 
we are aware, has it ever been held, that (where there 
has been no active breach of trust in the getting in or 
selling out trust assets, but where there has been a mere 
balance on the account of receipts — legitimate receipts — 
and payments) the omission to invest the balance has made 
the executor liable to e-ccoimt for the profits of his own 
trade. But this case is far stronger than the case we have 
suggested ; and if the rule as to profits were to apply to it, 
it would be difficult, if not impossible, to exclude from its- 
application, cases where it would shock the common feelings 
of mankind." 



Art. 68. — Charge upon Property of the Trustee with 
which he has mixed the Trust Property, 

Where a trustee mixes the trust property with his 
own, so that the two cannot be separated with per- 
fect accuracy, the equity of the cestuis que trust 
will attach on the entire fund for the whole of 
what is due to them (^r). 

Illust. — ^In Cooh v. Addison {b), A. was one of the 
trustees under a settlement, and he was also, in his own 
right, the lessee of a house. 'This house^he sublet to S., 
who covenanted to repair it. S. afterwards borrowed 
(legitimately) a sum of money from the trustees, and 
therewith purchased from A. the furniture in the house, 
and executed a mortgage of his underlease, and a biU of 
sale of the furniture to the trustees. S. getting into diffi- 
culties, A. put an end to the underlease and re-entered and 
took possession. He subsequently assigned the premises 
to F. at a rent of 310/., and a premium of 100/. The 

(«) Lupton V. JFhiU, 15 V. 432; 372. 
Ft;jmell v. Defell, 4 D., M. & G. (b) L. R., 7 Eq. 471. 
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famitiue was pmcbased bj E. for 650/., and he also paid 
250/, towards repairs. A. invested a sum to maike good 
the principal trust fund, but refused to pay the interest 
which had aoorued due from S. It was held, however, 
that he had, by his conduct, mixed the trust funds with, 
his own, and that the interest must be paid out of the suin 
received by him from F. for repairs; the Vice-Chancellor 
Stuart saying, ''It is a well-established doctrine in. this 
court> that if a trustee or agent mixes and confxmesr the 
property which he holds in a Mudaiy character with his 
own. property, so as that they cannot be separated with 
peirfect accuracy, he is liable for the whole. In this case, 
it is impossible to say how much of the 250/. received by 
the defendant Addison ^from Powler for repairs consisted 
of what was due under the covenant to repair in the under- 
lease. The consequence is, that the whole 250/. is liable 
to the demands of the cestuis que trust, so far as necessary 
to make up, with the other sums admitted to be part of the 
trust property, the full amount of the trust fund of 520/., 
with interest at five per cent, per annum." 



Art. 69. — Property a^iiired by a Trustee out of Trust 
Funds becomes Trust Property, 

If a trustee has disposed of the trust property, and 
the money or other property which he has received 
or acquired-out of the proceeds can be traced in his 
hands, or in those of his representatives, such pro- 
perty will be liable to the cestuis que trust, and 
will be burdened with the same trusts as the origi- 
nal trust property (a). 

Illust.-*-!. Thus where money is handed to a broker 

(flj) Taylor v. Plunier, 3 M. & Sim. Ill; Lane v, Di^fhtoHy Amb. 

S. 562 ; Chedworth v. Edwards^ 409 ; Scales v. Baker ^ 28 B. 91 ; 

8 V. 46 ; Frith v. CaHUmdj 2 H. Cook v. Addison, L. R., 7 Eq. 

& M. 417; Zeneh v. Zenehy 10 V. 406; JEmest v. CroysdiU, 2 D., F. 

617; Hopper v. ConyerSy L. R., 2 & J. 176. 
Eq. 649 ; Trench v. Harrison^ 17 
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for tixe purpose of puichasing stock, and he invests it in 
unautliorized stock, and absconds, tlie stock which, he has 
pitrchased will belong to the principal, and not to the 
broker's assignee in bankruptcy. For a broker is a con- 
structiye trustee for his principal, and, as was said by Lord 
Ellenborough, "the property of a principal entrusted by 
him to his factor for any special purpose, belongs to the 
principal notwithstanding any change which that property 
may haye undergone in form, so long as such property is 
eapable of being identified and distingaished from all other 
property" (b). 

• .2. Trustees had power, with the consent of the tenant 
for life, to sell the trust property, and they were directed 
to. inrest the purchase-money in the purchase .of other real 
estate, to be settled on the like trusts. The trust property 
was sold -under this power for 8,440/., and the tenant for 
life wasaUowed (wrongly) to keep the purchase-money. 
About the same time he purchased another estate for 
17,400/, of which sum 8,124/. was part of the above-men- 
tioned trust money. This estate was conveyed to him in 
fee simple. The tenant for life eventually became bank- 
rupt, and it was held, that as against his assignees in 
bankruptcy, the original trustees of the settlement had a 
lien on the estate which he had purchased, to the extent of 
the moneys invested in its purchase (c). 

3. So, in Hopper v. Cottiers («?), a solicitor having in his 
possession the title deeds of an estate mortgaged to his 
client, deposited them with his own banker to secure an 
advance, which he applied in the purchase of an estate on 
his own behalf. When the mortgage to his client was 
paid ofP, he applied the money in repaying the loan from 
his banker, and informed his client that he had re-invested 
the mortgage money upon other good security, and his 

{b) Taylor v. Plumer, sup,; and (e) Price v. Blakemorey 6 B. 607. 

see also Ex parte Cooke^ L. B., 4 (<;) L. R., 2 Eq. 649. 

Ch. Div. 123. 
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client thereupon executed a re-assig^nment of the mortg^g'ed. 
property. In fact the solicitor never re-invested the money 
upon other good security, although he continued to pay 
interest upon it until his. death. Upon the true state of 
the transaction being discovered, the court held, that the 
client was entitled to a lien upon the estate purchased by 
the solicitor. 

4. W. having entrusted P., his solicitor, with a sum of 
7,700/. for investment on mortgage on his behalf, was in- 
formed by P.'s clerk, in conversation, that P. proposed to 
invest the money on mortgage of leasehold property at 
Camden Town at 5 per cent.; and subsequently received 
a letter from P., stating that **the money was put on 5 
per cent, mortgage, as arranged by my clerk with yon." 
On P.'s death, it was foimd that no mortgage existed in 
favour of W., but that P. had advanced 100,000/. to a firm 
of builders, on a mortgage of their leasehold property at 
Camden Town. It was held that P,, and those claiming- 
under him, were bound by the representation made by 
him, and were estopped from denying that the 7,700/. 
formed part of the 100,000/. so invested (e). 



Abt. 70. — No Set-off allowed to the Timstee where 

Breaches are distinct, 

A trustee is only liable for the actual loss in each 
distinct and complete transaction which amounts 
to a breach of trust, and not for the loss in each 
particular item of it {a) ; but a loss in one trans- 
action or fund is not compensated by a gain in 
another and distinct one {h), 

Illtjst. — 1 . In Vyse v. Foster (c) a testator devised his real 
and personal estates upon common trusts for sale, making 



. il 



Middleton v. JP&lloekf L. R., {b) Wiles v. Greshamy 2 Drew. 

Div. 49. 268; Dines v. Scott, 4 Russ. 195. 
(a) Vyse V. Foster, L. R., 8 Ch. (c) Supra, 

336. 
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them a mixed fund. His trustees were advised, that a few 
acres of freehold land which belonged to him might be 
advantageously sold in lots for building purposes, and that 
to develop their value, it was desirable to build a villa 
upon part of them. They accordingly built one at a cost 
of 1,600/. out of the testator's personal estate. The evidence 
showed that the outlay had benefited the estate, but Vice- 
Ohancellor Bacon disallowed the 1,600/. to the trustees in 
passing their accounts. The court of appeal, however, 
reversed the Vice-Chancellor's decision, the Lord Justice 
James saying, ''As the real and personal estate constituted 
one fund, we think it neither reasonable nor just to fix the 
trustees with a sum, part of the estate, bona fide laid out 
on other part of the estate, in the exercise of their judg- 
ment as the best means of increasing the value of the 
whole. If they were mistaken in this, which does by no 
liieans appear, the utmost they could be fairly chargeable 
with would be the loss (if any) occasioned by the mistake 
in judgment." 

2. In Wiles v. Gresham {d)y on the other hand, by the 
negligence of the trustees of a marriage settlement a bond 
debt for 2,000/. due from the husband was not got in, and 
was totally lost. Certain other of the trust funds were 
without proper authority invested in the purchase of land 
upon the trusts of the settlement. The husband, out of 
his own money, greatly added to the value of this land; 
and upon a claim being made against the trustee for the 
2,000/., they endeavoured to set off against that loss the 
gain which had accrued to the trust by the increased value 
of the land, but their contention was disallowed, the two. 
transactions being separate and distinct. 

3. Again: Trustees had kept invested on unauthorized 
security a simi of money which they ought to have invested 
in consols, and which was in consequence depreciated. 

[d) Supra* 
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ETOataally part of Hie money vfts ijiTested inioonBols, at a 
far lower rate than it would have been if inTested acoerding 
to the directions in the wilL The trustees daamed to set- 
off the gain against the loss, but were not allowed to do 
so; because '' at whatever period the unauthorised secuxiiy 
was realized, the estate was entitled to the whole of the 
consols that were then bought, and if it was sold at a later 
pexiod than it ought to hare been, the executor was not en- 
titled to any accidental advantage thenee acoruing(«)'. Ttda 
case ia at first sight difficult to be distingukhed ironi l^te 
V. Foster, but it will be perceived that the loss and gain 
resulted from two distinct transactions. The loss. Tesnlted 
from a breach of trust in not realizing the securitieB; the 
gain arose from a particular kind oi stock bein^ at^a lower 
market value than usual at the date at which the iarastees 
bought it. 

4. Where, however, trustees committed a breach of trast 
in lending trust moneys on mortgage, and upon a suit by 
them the mortgaged property was sold and the money paid 
into court and invested in consols pending the suit, and.the 
consols rose in value, the trustees were allowed to set-off 
the gain in the value of the consols against, the loss under 
the mortgage, for the gain and loss arose out of one trans- 
action (/). It is, however, very difficult to reconcile this 
case with the last one, but it seems to be reasonable and in 
accordance with common sense. 



Art. 71.^ — Cestuia qm trust may compel Perfonnance of 
Duty or prevent Commission of Breach of Trust. 

. Where the court is satisfied that trust property is in 
danger, either through the supineness (a) of , or a 
contemplated or probable active breach of duty {b) 

(e) Dimes v. Scott, 4 Rnss. 195. {b) Talbot v. Seott, 4 E. & J. 

(/) Fletcher v. Grem, 33 B. 139; Middleton t. DodsweU, 13 V. 

426. 266; Dance Y, Goldinffhamf'L.'R.t 

(a) Foley V. Bumell, 1 B. C. 0. 8 Ch. 902. 
277; Fletcher v. Fletcher^ 4 Ha. 78. 
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hjf the trustees, or where the latter are residiiig out 
of the jurisdiction of the oourt (c), an injunction 
will be granted at the instance of any person with 
. ..aa existing^ vested or contingent interest (c?), either 
compelling the trustees to do their duty (^), or re-, 
straming them from interfering with the trust pro- 
perty (/), as the case may require; and if expedient 
a receiver wiU be appointed (g). 

.. Illitst. — 1. Thus, if one commits some trespass upon 
lands in the possession of the trustee, and the latter 
refuses to sue him, the court will oblige him to lend hi» 
name for that purpose, on receiving a proper indemnity 
from the^cestuis que trust (A). 

-2. And so if a tenant for life refuses to renew lease* 
holds, the oourt will compel him to do so, and a receiver 
of the income of the trust property will be appointed to 
collect suBOLeient^ to pay the renewal fine(t). 

3. In Earl Talh6t v. Scott (Jc\ lands were vested in trustees 
by act of parliament, upon trust for sale, and subject thereto, 
upon trusts iaalienably ajmexiag the rents to the Earldom 
of ■ Shrewsbury. The Earl of Shrewsbury attempted to 
disentail (which of course he could not do effectually), and 
devised the lands to the same trustees, upon trust for a 
particular claimant of the title. The trustees accepted this 
trust, and claimed to receive the rents in that character, 
pending proceedings by the plaintifE to establish his daim 
to the earldom. A receiver of the rents was however 
appointed on his application, upon the ground that the 
trusts of the will were in conflict with the prior trusts 
upon which they held the estate. 

(e) Noad y.Backhouie, 2 Y. C. 0. (/) See cases in note {b), 

529. Iff) See cases in note (b) ; and 



*^! 



d) Lew. 697; Scott v. Bccher, Benmtt v. CoUey, 6 Sim. 192. 
346 ; and compare Davis v. (h) Foley v. JBumell, sup. 



Angel, 10 W. R. 723, with Me U) See Bennett v. CoUey^ sup.; 

Shepherd, 4 D., F. & J. 423. and Lew. 696. 

(«) See cases in note (a). {k) Supra. 
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4. So in Evans v. Coventry (J), a bill was filed "by a 
plaintifP insured in a society whose funds were liable to 
pay the insurance money, on behalf of himself and other 
persons so insured, charging a loss of the funds through 
the negligence of the directors. The answers and affi- 
davits showed that the secretary had absconded with part 
of the funds, and that some of the directors were in needy 
circumstances, and the court granted an injunction re- 
straining the directors from touching the funds, and ap- 
pointed a receiver of them. Lord Justice Knight Bruce 
saying, ** The application before the court is founded on 
the common right of persons who are interested in property 

which is in danger to apply for its protection Li 

my judgment the objections which have been urged against 
this application might be urged with as much reason, as 
much force, and as much effect, if this were an appli- 
cation to restrain the felling of timber in a case of waste, 
partly perpetrated and partly imminent." 

5. On similar grounds the court will appoint a receiver 
and grant an injunction where from the character or con- 
dition of the trustee he is not a fit person to have the 
control of the trust property; as, for instance, where he is 
insolvent (m), or about to become a bankrupt (n), or is a 
person of dissolute habits, or dishonest (o). 

6. Again, the court will grant an injunction to restrain 
a sale by trustees at an under value (jo), although this was 
at one time doubted (y). 



i 



I) 6 D., M. & G. 911. {p) Anon., 6 Mad. 10; and see 

m) Mansfield v. Shaw, 3 Mad. Webb v. Earl of Shaftesbury, 7 

100; Gladdonv.Stonetnan, I Mad. V. 488; Milligan v. MitcheU, 1 

143, n. M. & K. 446 ; Dance y. Golding- 

(w) Be H.' 8 Estate, L. R., 1 Ch., ham, L. R., 8 Ch. 902. 

Div. 276. (q) Fechel v. Fowler, 2 Anst. 

! (o) See Everett v. Frythergch, 649. 

12 Sim. 365. 
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Art. 72. — Fraudulent Breach of Tmst a Crime, 

A trustee who fraudulently appropriates or disposes 
of the trust property, in any manner inconsistent 
with the trust, is guilty of a misdemeanor, and is 
liable to be kept in penal servitude for not more 
than seven and not less than five years, or to be 
imprisoned, with or without hard labour, for not 
more than two years : Provided, that no criminal 
proceedings can be instituted without the sanction 
of the Attomey-Q-eneral, or of the Solicitor-Q-eneral, 
or (if civil proceedings have been commenced) of 
the judge of the court wherein they have been 
commenced (a). The fact, that a breach of trust 
is a crime, does not affect the validity of any civil 
proceeding, nor any agreement for restoration of 
the trust property (b), 

(a) 24 & 25 Vict. c. 96, a. 80. {h) Ibid., s. 86, 
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SUB-DIVISION n. 
LiABiLiTT OF Parties other thak the Trustees. 



Art. 73. — LiahiUty of Cestui que trust who is Party to 

a Breach of Ti^ust. 

Whbre one of several cestuis que trust has joined in 
a breach of trust, his whole equitable interest 
under the settlement {a) (e2;Qept where he also has 
the legal estate ip) ) may be stopped by his oo- 
oestuis que trust as against him and all persons 
claiming under him, except purchasers for value 
without notice (c), until the wnole loss has been so 
compensated: Provided that this article does not 
apply where the guilty cestui que trust is a feme 
covert mthoiit power of anticipation {d). 

Illust. — 1. A trustee ia breach of trust lent the trust 
fund to A. B., the tenant for life. The trustee afterwards 
concurred in a creditors' deed, by which A. B.'s life inte- 
rest was to be applied in payment of his debts, and the 
trustee received thereunder a debt due to him from A. B. 
Before the other creditors had been paid, the trustee re- 
tained the life income to make good the breach of trust. 
It was held, upon a bill filed by those claiming under the 
creditors' deed, that the court would not restrain the 
trustee from making good the breach of trust out of the 



(a) Woodyatt v. Orealey, 8 Sim. 
180; Fuller v. Knight, 6 B. 206; 
M'Gachen v. Dew, 16 B. 84; 
Vaughton v. NobUy 30 B. 34; 
Jaeubs y. Sylanee, L. R., 17 Eq. 
341. 

(b) Egbert v. Butter, 21 B. 660; 
Fox V. Buckley, L. R., 3 Ch. Div. 
608 ; but see Woodyatt v. Greeley, 
8up. 



{e) Williams v. Allen No. 2, 32 
B. 660; Kilworth y. Mounteashel^ 
15 It. Ch. R. 666; Jacubs v. 
Rylance, sup.; Ex parte Turpiny 
1 D. & 0. 120; Woodyatt y. Grea- 
ley, sup.; Cole y. Muddle, 10 Ha. 
186. 

{d) Lew. 744 ; and see Stanley 
V. Stanley, L. R., 7 Ch. Diy. 
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life income, for altliougli the trustee, being a creditor and 
party to the deed,^ liad, qu4 himself, no right to retain the 
life interest, yet, as representing the cesttiis que trust, he 
was justified in doing so. And the Master of the Bolls 
said: "This bill, proposing to leave nothing but the per- 
sonal liability of Knight (the trustee) for the reparation of 
the breach of trust, seeks to withdraw the liability of the 
life estate, and thus materiaUy diminish the security of the 
cestuis que trust. ... I cannot reconcile myself to 
the notion, that .this is a course which this court could 
pursue" (e). 

2. In Woody att v. Gresley (/), the facts were as follows. 
On the marriage of Sir N. and Lady Gresley two settle- 
ments were executed : by one, a sum of stock and estates 
in W. (the lady's property) were conveyed to trustees in 
trust for her for life, with remainder in trust for the chil- 
dren of the marriage; and by the other. Sir N. granted out 
of his estates a rent-charge to Lady G. for life. She, after 
her husband's' death, fraudulently obtained a transfer of 
the stock, and sold it out; and afterwards she assigned hex 
life interest in the estates in W. and the rent-charge to A^ 
for valuable consideration, but with notice of the fraud. It 
was held, that the rents of the estates in W. and the rent- 
charge were liable to be applied to replace the stock, and 
a receiver of them was appointed for that purpose. 

3. But where a testator devised certain real estate for 
life to one of his executors and trustees, and the devisee 
iifterwards committed a breach of trust and filed his peti- 
tion for liquidation, it was held, that as against the trustee 
in liquidation the other cestuis que trust had no lien on 
the interest, of the trustee, the Lord Justice James saying, 
*'The estate of a legal devisee is, imder no circumstances, 
xinder the control of the coxirt"(y)* 

(tf) FuXUr V. Kniffhi, sup. (ff) Fox v. Buckley^ L. R., 3 

(/) 8 Sim. 180. Ch. Div. 611. 
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Art. 74. — Liability of Third Parties privy to a 
fraudulent Breach of Trust. 

All persons who are parties to a fraudulent breacli 
of trust render themselves ecnially liahle with the 
trustees, and the Statute of Limitations will not 
run in their favour until the fraud is known to the 
persons affected by it (a). 

Illtjst. — 1. A testator bequeathed a sum of 600/., which 
he described as being in the hands of one Gregory (to 
whom he had lent the same on the security of his note of 
hand), to his son-ia-law Eolfe, upon trust to invest the 
same and pay the dividends and interest to his daughter, 
the wife of Eolfe, for life, for her separate use; and after 
her death, upon trust for Bolf e for life, with remainder to 
their children. On the death of the testator, Eolfe the 
trustee became indebted to Gregory, and in order to dis- 
charge part of that debt he delivered to Gregory the note 
of hand for 600/. It was held that as Gregory had infor- 
mation of the manner of the bequest he was a party to the 
fraudulent abstraction of the trust property, and liable to 
refund the amount, and that being founded on fraud the 
Statute of Limitations did not apply (&). 

2. So where a fund was standing to the accoimt of two 
trustees in the books of some bankers, who had notice that 
it was a trust fund, and by the direction of the tenant for 
life only they transferred it to his account, and thereby 
obtained payment of a debt due from him to them. It was 
held that the trustees might sue the bankers to have the 
trust fund replaced, and that the Statute of Limitations 
was not applicable (c). 

3. In Eaves v. Hichson {d), trustees had paid over trust 



(a) Bolfe T. Gregory y 11 Jur., Div. 362. 
N. 8. 98 ; Bridgeman t. GUly 24 {b) Bolfe v. Oregoryy sup. 

B. 302 ; Haves y. Hiehwn, 30 B. \e) Bridgeman y. Gill^ 24 B. 302. 

136 ; and see per MalinB, V.-C, \d) 30 B. 136. 

Morgan ▼. Elford, L. B., 4 Ch. 
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funds bequeathed to the children of one William Knibb, 
upon the faith of a forged marriage certificate, which 
William Knibb produced to theniy from which it appeared 
that certain illegitimate children of his were legitimate. 
It was held that William Kjiibb, who had produced the 
certificate, must be made responsible for the money as well 
as the trustees. 

Art. 75. — Folloicing Trust Property into the Hands of 

Third Parties, 

If trust property comes into the hands of any person 
inconsistently with the trust, then — 

a. If such person has got the legal estate, he will 
be a mere trustee for the persons entitled under the 
trust ; unless he, or some person through whom he 
claims (a), has bond, fide purchased the property for 
valuable consideration, and without receiving notice 
of the existence of the trust before completion of 
the purchase, aiid before payment of the purchase- 
money (h) ; 

^. If he has not got the legal estate (c), or if the 
property is a mere chose in action (^), he will be 
a mere trustee, notwithstanding that he purchased 
it. bonS. fide for value and without notice; unless 
(being a chose in action) the property consists of a 
negotiable instrument (e), or an instrument which 
was intended by the parties to it to be transferable 
free from all equities attaching to it (/). 

Illxjst. — 1. Thus in Boursot v. Savage {g), A., one of 

(a) Sarrison v. Forth, Pr. Ch. 
51; Martins Y. Jolife, Amb. 313; 
McQueen v. Farquhar, 11 V. 478. 

(b) Bassett v. Nosworthy, 2 L. C. 
1; Boitrsot v. Savage, L. R., 2 Eq. 
134; Mackreth v. Symnuma, 16 V. 
349; Pilcher v. Rawlins, L» R., 7 
Ch. 259; and as to the time at 
which the notice is effectual, 
Lady Bodmin v. Vanderbendz, 1 
Ver. 179; Jones v. Thomas, 3 
P. W. 243; Attorney- General v. 
Oower, 2 Eq. Ca. Ah. 685, pi. 11,' 

U.T. 



More V. Mahow, 1 Ch. Ca. 34. 

{e) SeeperLordWe8tbury,PAt/- 
Ups V. Phillips, 4 D., F. & J. 208. 

{d) Turton v. Benson, 1 P. W. 
496; Ord v. White, 3 B. 367; 
Mangles y. Dixon, 3 H. L. Cas. 702. 

(e) Anon,, Com. Rep. 43. 

(/) Be Blakeley Co., L. R., 3 
Ch. 154; Be General Estates Co,., 
ibid. 758 ; Crouch v. Credit Foneier; 
L. R., 8 Q. B. 374; and see 
Judicature Act, 1873, s. 25. 

iff) L. R.,. 2 Eq. 134. 

O 



194 COKSEQUENGES OF A BKEACH OF TRUST. 

three trusteeB, executed an asfiignment of leaseliold pro- 
perty, held by them jointly, to a purchaser, and foiled the 
signatures of his two co-trustees, and also the requisite 
assent of his cestui que trust to the sale. A. was a solicitor, 
and acted as such for the purchaser. It was held, that in 
aooordance with the maxim Qui facit per aliumy facit per se, 
tlie purchaser had constructive notice by his solicitor of the 
existence of the trust, and that although, the execution by 
one of three joint tenants was a valid assignment of the 
legal interest in one-third of the property to the purchaser, 
yet the constructive notice of the trust disentitled him- from 
taking any beneficial interest. 

2. So where there is a lien for unpaid purchase-money 
(which, as we have seen, burdens the estate with a trust 
pro tanto), a subsequent purchaser, with notice of the lien 
(such, for instance, as that which is constructively a£Eorded 
by the absence of an indorsed receipt on tihe convey- 
ance (A) ), will take the estate subject to it (e). 

3. If an alienee is a volunteer, then the estate will re- 
main burdened with the trust, whether he had notice of 
the trust (A) or not (/) ; for a volunteer has no equity as 
against a true owner. 

4. But where one purchased lands from a devisee of 
them bona fide, and without notice of any defect in the 
will, and afterwards the heir of the testator filed a bill, 
alleging that the testator had revoked his will, it was held 
that the purchaser was entitled, whether the will was re- 
voked or not (m). 

5. In Thorndike v. Hunt (n), a trustee of two different 
settlements having applied to his own use funds subject 
to one of the settlements, replaced them by funds which, 

(A) 2 Prest. Conv. 429. Ed. 56. 

(i) Maekreth v. Sf/mmonSj 16 V. (m) Bassett v. Nostcorthy, 2 L. 

349. C. 1. 

{k) Mansell v. Manselly 2 P. "W,. («) 3 D. & J. 66 ; and see Cate 

678. T. Jamesy 3 D., F. & J. 266; and 

(I) Ibid,; Spurgem v. Collier ^ 1 J)atV8on v. FrincCj 2D. & J. 41. 
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under a power of attorney from his co-tnistee under the 
other, he transferred into the names of himseH and his co- 
trustee in the former. In a suit in respect of breaches of 
trust of the former settlement, the trustees of it transferred 
the fond thus replaced into court, and it was held by the 
Court of Appeal, that the transfer into court was equiva- 
lent to an alienation for value without notice, and that the 
cestuis que trust under the other settlement could not follow 
the trust fund. 

6. The trustees of a settlement advanced the trust money 
on the security of real property which was conveyed to 
them by the mortgagor, the mortgage deed noticing the 
trust. The surviving trustee of the settlement afterwards 
reconveyed part of the property to the mortgagor on pay- 
ment of part of the mortgage money, which he forthwith 
appropriated. The mortgagor then conveyed that part of 
the property to new mortgagees, concealing, with the con- 
nivance of the trustee, both the prior mortgage and the 
reconveyance. When the fraud was discovered the cestui 
que trust under the settlement filed a bill against the new 
mortgagees, claiming priority; but the court refused to 
interfere, Lord Justice James saying, "I propose to apply 
myself to the case of a purchaser for valuable consideration 
without notice, obtaining on the occasion of his purchase, 
and by means of his purchase deed, some, legal estate, 
some legal right, some legal advantage ; and according to 
my view of the established law of this court, such a pur- 
chaser's plea of a purchase for valuable consideration with- 
out notice, is an absolute, unqualified, unanswerable plea^ 
to the jurisdiction of this court. . . , In such a case a 
purchaser is entitled to hold that which, without breach of 
duty, he has had conveyed to him"(o). 

7. It would seem that a bon^ fide purchaser for value 
would not be bound by notice of a very doubtful equity; 

(o) Ulcher v, SatcHnSj L. R., 7 Ch. 259. 

Q 2 
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for instance, where the construction of a trust is ambiguous 
or equivocal {p) ; but where he is ignorant of any well- 
imderstood doctrine of equity, such, for instance, as that 
relating to the separate estate of married women (^), he 
will not be excused. 

8. A purchaser with notice from a purchaser without 
notice is safe; for if not, an innocent purchaser for value 
would be incapable of ever alienating the property whicli 
he had acquired without breach of duty^ and such a 
restraint on alienation would necessarily create that stag- 
nation against which the law has always set its face (r). 

9. Where a trustee, holding a mortgage, deposits th^ 
deeds with another to secure an advance to himself, the 
lender will have no equity against the cestuis que trust, 
however bona fide he may have acted, and however free he 
may have been of notice of the trustee's fraud, for he has 
not got the legal estate, and therefore his equity, being no 
stronger than that of the cestuis que trust, the maxim Qui 
prior in tempore f potior injure est applies (»). • 

10. It is upon this principle that choses in action are 
generally taken, subject to all equities affecting them. 
Thus in Turton v. Benson (0, a son on his marriage was to 
have from his mother, as a portion, a sum equal to that 
with which his intended father-in-law should endow the 
intended wife. The son, in order to induce the mother to 
give him a larger portion, entered into a collusive arrange- 
ment with the father-in-law, whereby, in consideration of 
the latter nominally endowing his daughter with 3,000/., 
the son gave him a bond to repay him 1,000/., part of it. 
This bond, being made 'Upon a fraudulent consideration, 
was void in the hands of the father-in-law, and it was held, 

• 

^ {p) SardAf. V. Jieeves^ 6 V. 426 ; (7) Parker v. Brooke^ 9 V. 583. 

VorduOell v. Mackrilly Amb. 616; (r) Seeoasescitednote (a), sup. 

Jfarwick v. Warwick^ 3 At. 291; (#) Newton v. Newton, L. R., 4 

but see and consider per Lord St. Ch. 143 ; and Joyee y, De Moleym, 

LeonM^ds, Thompson v. Simpson, 2 J. & L. 374. 

1 Dr. & War. 4^1. ■ (^) I P. W. 496. 
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that being a chose in action, he could not confer a better 
title upon his assignee. 

11. The bond Me purchaser of an equitable interest 
without notice of an express trust, cannot defend his position 
by subsequently, and after notice, getting in an outstanding 
legal estate ^row the trustee; for by so doing he would be 
guilty of taking part in a new breach of trust (w). But it 
would seem that if he can perfect his legal title without 
being a party to a new breach of trust (as, for instance, 
by registering a transfer of shares which have been actually 
transferred before notice), he may legitimately do so (t?). 



Art. 76. — Liability of Persons paying Money burdened 
icith a Trust to see to its Application, 

Where a person purchases trust property under a 
trust for sale with notice of the trust, or pays 
money owing to the trust estate with like notice, 
he is bound to see to the application of money 
paid by him (a), except in the following cases, 
namely : — 

a. Where the settlement expressly exempts him 
from doing so ; 

/S. Where the settlement is dated subsequently 
to the 28th August, 1860, and the duty is not 
expressly oast upon him by the settlement (6) ; 

7. Where the trusts of the money are not simple 



(t«) Saunders t. DeheWf 2 Ver. 
271 ; Collier T. MeBean, 34 B. 426; 
Sharpies v. Adams, 32 B. 213; 
Carter v. Carter, 3 K. & J. 617. 

(i?) Dodds V. mils, 2 H. & M. 
424. 

{a) Dart, 596, 5th ed. ; Elliott 
V. Merryman, 1 L. C. 64. 

{b) 23 & 24 Vict. c. 146, 8. 12. 
This statute is the only one 
which can be relied on. Lord 
St. Leonards' Act, 22 & 23 Vict, 
c. 35, 8. 23, which was intended 
to have the same effect, seems to 



have begged the question, inas- 
much as it states that the pur- 
chaser shall be discharged by 
**the receipt of any person to 
whom any purchase or mortgage 
money shaU he payable upon any 
express or implied trust, ' ' whereas 
the whole question is, whether the 
purchase-money is payable to the 
trustee or to the cestuis que trust. 
In addition to which it only ap- 
plies to purchasers and mortga- 
gees. 
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trusts {c)y or being simple trusts it is gathered &oin 
the settlement that the settlor contemplated the pos- 
sibility of any of the oestuis que trust being under 
disability at the date of the scde or payment {d),or 
in any other case where an intention to impose the 
duty on the purchaser or person paying cannot 
reasonably be inferred (e). 

Illtjst. — 1. Sub-artide 7 is the only part of the fore- 
going article which requires illustration. Where the trust 
is for payment of gencoral debts either alone or in priority 
to specified debts or legacies, the purchaser is discharged 
from seeing to the application of the purchase-money; 
because the trustee has to ascertain and test the validity 
of all debts which may be alleged to be due, and there- 
fore the trusts of the purchase-money are not simple 
trusts (/) ; and a simple exemption holds where the pur- 
chase-money is to be applied in the purchase of other 
lands ( ff), or on other special trusts. But where the trusts 
of the purchase-money are to pay certain specified debts 
or specified legacies, so that the parties entitled are clearly 
ascertained by the settlement,^ and if there is no other evi- 
dence of the intention of the settlor to exempt the purchaser 
from seeing to the application of the purchase-money, he 
-will be bound to do so. For in equity the cestuis que 
trust are the absolute owners, and the trustee is a mere 
instrument or agent, and therefore the cestuis que trust 
are the persons to receive the purchase-money, and to give 
a valid receipt for it (/i). It is, however, humbly conceived 



(c) See Story, § 1134, and cases 
cited as illustrations, infra, 

{d) Dart, 697, 6th ed. ; Sowarshy 
V. Lacey, 4 Mad. 142 ; Lavender 
V. Stanton, 6 ibid. 46 ; Balfour v. 
JFelland, 16 V. 151; Breedon v. 
Breedon, 1 B. & M. 413. 

(e) Dart, 696, 6th ed. ; and Sfee 
generally Elliott v. Men-yman, sup, 

(/) £lliott V. Merryman, sup.; 
Johnson v. Kennett, 3 M. & K. 
624 ; Eland v. Eland, 4 M. & C. 



420; Forbes Y, Peacock, 1 Ph. 717; 
Bobinson v. Lowater, 6 D., M. & 
G. 372 ; Be Langmead, 7 D., M. & 
G. 353. 

(g) Boran v. Wiltshire, 3 Sw. 
699. 

(A) TFetherby v. St. Giorgio, 2 
Ha. 624 ; Johnson y. Kennett, sup. ; 
Horn V. Horn, 2 Sim. & St. 448; 
Lloyd V. Baldwin, 1 V. sen. 173; 
Ithell V. Beane, ibid. 215; Binks 
V. Lord Bokeby, 2 Mad. 233. 
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that if tlie doctrine that a power to give valid discharges 
is to be implied where the trustee has some unascertained 
duty to perform with the purchase-money before paying it 
over to the cestuis que trust were carried to its logical con- 
clusion, it would apply to cases in which the purchase- 
money is to be distributed among specified persons; but 
the trustee is directed to first pay thereout all expenses of 
the sale. For it does not seem reasonable to suppose that 
the settlor intended to impose on the purchaser the duty 
of ascertaining that the costs deducted were properly in- 
curred at all, or if properly incurred were properly taxed 
before payment. It is difB.cult to see wherein such a case 
differs from a general charge of debts, inasmuch as the 
ascertainment of the expenses of the sale would require 
quite as much circumspection and trouble on the part of 
the purchaser as an investigation into the settlor's general 
debts. However, I am not aware that the doctrine has 
ever been pushed to this extent; and it is not considered 
very probable that the court woidd do so now. 

2. Where the trust was to pay certain specified sums and 
then to invest the residue, it was held that the purchaser 
was bound to see to the payment of the specified sums. 

3. But where a testator devised certain land unto his 
children, **the same to be sold when the executors and 
trustees of this, my last will sh^ll see proper to dispose of 
it, and the money arising out of my said lands and tene- 
ments to be equally and severally divided among my above 
named children," some of whom were infants, it was held 
that the trustees could give valid receipts, the Yice-Chan- 
cellor saying : " It is plain the testator intended that the 
trustees should have an immediate power of sale. Some of 
the children were infants, and not capable of signing 
receipts. I must, therefore, infer that the testator meant 
to give to the trustees the power to sign receipts, being an 
authority necessary for the execution of his declared pur- 
pose "(»). 

<•» (/) Sowarshy v. Z'^eey, sup. 
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4. On the other hand, where the intention on the paxt of 
the testator cannot be implied, as for instance, inhere he 
contemplates that all the cestuis que trust will be sui juris 
at the date of sale, but in fact one or more of them labour 
under some disability (as, for instance, if one dies and his 
representatiye is an infant) at that date, the purchaser wHl 
have to see to the application of the purchase-money; for 
the rule of law depends upon construction or intention, and 
not convenience {k), 

5. As the rule depends upon implied intention, an im- 
plied power to give valid discharges is not taken away by 
the fact that, at the actual date of sale, the status of the 
parties interested is such as would have rebutted the pre- 
sumption had the settlor had such status in his contempla- 
tion at the date of the settlement (/). For instance, where 
a testator devises property to trustees upon trust to sell and 
pay debts generally, and subject thereto upon trust for 
A. B., the non-existence of debts at the time of sale is, in 
general, immaterial; for the testator contemplated that 
there would be some, and therefore intended to give the 
trustees power to give valid discharges (m). But if the sole 
object of the trust was to pay debts, and the purchaser knew 
that there were none, or that they had been paid, he will 
of course not be justified in paying the purchase-money to 
the trustee, for the sale would in such case be itself a 
hreax^h of trust, and the purchaser taking with notice would 
of course be responsible imder Article 75 (n). 

6. It may here be mentioned that on similar principles 
where there is a charge of debts and a power of sale in the 
event of the personal estate proving deficient, the purchaser 
need not concern himself to ascertain whether there is a 
deficiency in the personal estate (o). 

(k) Dart, 597 and 699, 6th ed. (n) Watkina v. Cheek, 2 S. & S. 

u) Ibid, 600. 199 ; Eland v. Eland, sup. 

\m) Forbes v. Peacock, 1 Ph. (o) Greet ham v. Cotton, 13 "W. 

721; Sabin v. ffeape, 27 B. 553; R. 1009; Bird y. Fox, 11 Ha. 40; 
JDa/four v. Welland, 16 V. 161. but see Ficice v. Scott, 1 Y. & C. 

Ex. 257. 
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ABKOAD, trustee residing, may be remoyed, 149. 

ACCELEBATION of a trust for sale, breach of trust, 119. 

ACCEPTANCE OF A TRUST, 88 et aeq. 
prior agreement not equivalent to, 87. 
taking out probate equivalent to, 88. 
int^ering with trust property generally equivalent to, 88, 89. 

ACCOUNTS, trustee should be ready with, 126. 

trustee entitled to have his, gone through and settled or im* 
peached, 164. 

ACCUMULATION. See Pebpetuteies. 

direction for, until a given age generally futile, 142. 

ACQUIESCENCE. See Concuebencb and LiiCHES. 

in voluntary trust after learning its true nature, 45. 

ACTIONS, trustee the proper plaintiff in, regarding the trust pro* 
perty, 101. 

ACTS of the settlor, when admissible to rebut presumption of trust, 
26, 74. 

ADVANCEMENT of infants, 134. And see Resultino Tetjst (3). 

ADVANTAGE, trustee must not gain any, from trust, 127 et seq, 

ADVERSE TITLE. See Jus TEEin. 

ADVICE, trustee committing breach of trust in [pursuance of legal, 
not indemnified, 104. 
of judge, trustee may get, 166. 

under what circumstances given, ib, 

AGE, attempt to restrain enjoyment of property until a given, gene- 
rally futile, 142. 

AGENT is a constructive trustee, 79. 

when trustee may employ an, 112 et seq, 
how far trustee liable for defaults of, ib, 

ALIEN may be a cestui que trust, 43. 
may be a trustee, 85. 
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ALIENATIOK. S4$ Asncisixiov. 
ALLOWANCE. See Salabt and Rsmbubsexent. 

ANNL'lTl, person for whom an, is directed to be purchased may 
clahn money, 143. 
even though anticipation be restrained on pain of f oifeitaze, ib. 

ANTICIPATION, restraint on, generally yoid, 33 — 140. 

aliter, in caae of pay, pensions or property inalienable bj statute, 

28, 29. 
alitor, in case of married woman during ooverture, ib, 
married woman restrained from, cannot release a breach of trust, 
167. 
not liable for fraud, 190. 
may nevertheless bar estate tail, 141. 

APPEAL by trustee is at his own risk, 167. 

APPORTIONMENT of porbhase-mcmey on a joint sale^ 113. 

ARTICLES, marriage, construed liberally. 8e» Ex£CUTOby Tbitsis. 

ATTORNEY. See Solxgitob. 

AUTHORITY of tmstee. See Powzbs. 

of cestui que trust. See Cbstui qxtb tbtjst. 

BANK ANNUITIES. See Ltyesticent. 

BANKER, when trustee, liable for failure of, 116. 
trustees may remit money through, 117. 

BANKRUPT TRUSTEE may be removed,. 148. 

BANKRUPTCY, trust for personal enjoyment notwithstanding, is 
iUegal, 32. 
trust until, and then over, g^d, 33. 
a voluntaiy settlor cannot settle upon himself until, and then 

over, ib, 
what settlements are void ag^ainst the settlor's creditors in, 53. 
of trustee, 100. 

trust property not divisible amongst his creditors, if recog- 
nizable, t^. 
aliter, where it cannot be identified, 101. 
of agent or factor, money of principal not divisible among creditors, 
100. 

BARRING ENTAIL, married woman restrained from anticipation is 
capable of, 141. 

BILL IN PARLIAMENT, trustee may oppose, 132. 
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BBEAGH OF TRUST. 8e$ OovotrBBENCE ; Release; TwxAxn tob 
Life ; MATinrRT) Woman ; Infant ; Waiveb ; Laches. 
trustee retiring to enable co-trustee to commit, is liable, llO, 154. 
gainer by, must, pro tanto, indemnify the trustee, 163. 
Joss by, generally a simple contract debt, 173. 
loss by, a joint debt from the trustees, ib. 
measure of trustee's responsibility for, 175. 
where interest payable by trustee, ib. 

where trust money actively used in trade, 176 — 179. 

unreasonable delay in investing trust moneys, ib, 

improperly calling in investments, ib. 

mixing trust moneys with private moneys, ib. 
property acquired by trustee out of trust funds is liable for, 182. 
where set-od of gain against loss allowed, 184. 
injunction to prevent, 186. 
appointment of receiver to prevent, ib, 
fraudulent, is a crime, 188. 

cestui que trust party to, is liable to extent of his interest, 190. 
alitor, if legal owner, 191. 
third persons parties to, are liable for, 192. 
how far trust property may be followed into hands of third parties 
claiming under a, 193. 

BROKER, when trustee liable for default of, 116. 

CESTUI QUE. TRUST, definition of a, 2. 

an apparent, is not always one in reality, 17. 
who may be a, 43. 

corporation, ib, 

alien, ib, 

must be a human being, ib. 
infant. See Advancement; Concubbenoe; Maintenance; and 

Release. 
authority of, 139 et seq, 

in smiple trusts, ib, 

of one out of many in a special trust, ib, 

may freely assign his interest, 140. 

aliter, where married woman restrained from anticipation, %b. 

where all concur in a special trust, 141. 

are collectively the absolute owners, 142. 

no restraint can be put upon their absolute enjoyment where 
they are the only people interested, ib. 

married women may be restrained, ib, 
concurrence of, in breach of trust. See Concubbenoe. 
release by. See Release. 
laches of. See Laches. 

CHARGE, raises a trust, 11. 

no resulting trust of residue after payment of, 66. 
Statute of Liimitations applies to a, 161. 

CHATTELS, trust of, may be declared by parol, 37. 

CHILD. See Advancement ; Maintenance ; RssuLTiNa Tbtjst (3). 
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CHOSE in aotkm, puxbhaaer of, takes subject to all equities, 193. 

CLASS, power of disposal among a, raises a trust, 12. 

CLERGYMAN, undue influence of, 46. 

COMMISSION. SeeSALASY. 

COMPANY. See Invbbixent and Dibsctobs. 

COMPOUND INTEREST. See Intebest. 

CONCURRENCE of cestui que trust in breach of trust, 157. 

CONDITIONS of sale. See Sale. 
trustees must fulfil all, 119. 

CONFIDENCE, the root of a trust, 1. 

« 

CONFIRMATION. See Waiyeb and. Release. 

CONFLICT of duty in trustee, 187. 

CONFORMITY. iSw Receipts. 

CONSENT where lequired must be obtained, 119. 

CONSIDERATION. See Valuable Considebation. 

CONSTRUCTION. See Executed and Executoby Tbusts, 

CONSTRUCTIVE TRUSTS AND TRUSTEES, §3 et eeq. And see 
J^ssuurntQ Tbusts. 
summary of, 63. 
profits made by persons holding fiduciary positions, 77. 

by tenants for life, ib. 

by joint tenants, ib. 

by mortgagees, ib. 

by partners, directors, or promoters, 78. 

by agents and solicitors, 79. 
vendors and purchasers are, for each other, 80, 
equitable mortgagors are, 81. 
mortgagee's heirs were formerly, ib, 
mortgagee in possession is a, ib. 
may purchase from cestui que trust, 128. 

CONTENGENCY. i^^e? Tbust Pbopeety. 

CONTRACT. See Covenant. 

CONTRIBUTION among trustees, 173. 

CONVERSION. See FoLLownra Tbust Peopebtt. 

COPYHOLDS, voluntary covenant to surrender, not enforceable,' 21. 
trustee can demand admission to, 102, 
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COSTS. SeeHETZSEMEsrr; Bemovix; aiki Oojm'T, 

direction for payment of, does not make employes cestois que 
trust,- 18. 

CO-TEUSTEE, trustee cannot relieye himself of responsibility by 

deputing his duties to, 112. 
may be safely permitted to receiye, but not to retain trust 

moneys, 117,. 118. 
when trustee answerable for defaults, acts, or receipts of, 154. 
opinion of Lord Westbury as to responsibility for, 155. 

COURT, when trustee miay pay into, 166« 
effect of paying trust money into, ib. 
what sufficient justification for paying into, 167 et ae^, 
trustee institutmg a suit in, 167. 
what will justify a trustee in instituting a suit in, ib, 
ap^intment of new trustees by. • See New Tbttstee. 
retirement of trustee under sanction of. See Bbtduement. 

COYENANT to settle raises a trust when based on value, 19. 
aliter, where yoluntary, 21. 
duty of trustee to enforce against settlor, 106. 

CREATION' OF TRUST. See Declaeed Tbxtst. 

CREDITORS, trustee personally liable to, of business carried on by 

him, 102. 
where trust is for payment of debts, are not generally oestuis 

que trust, 17. 
settlement intended to defeat. See Yaledity (2). 
of settlor on bankruptcy. See Banebuftct. 

CROWN. See ¥axlub:e op Cestuis auB tbxtst. 

DAMAGES recorered from the trustee may be recovered out of the 
trust estate, 153. 

DEATH of trustee. See Estatb. 

powers survive to co-trustees, 145. 
devolution of office on, of last surviving trustee, 146. 

DEBTS, trtist for payment of, when illusory, 17« 
may be the subject of a trust, 40. 
trustee may release or compound, 105. 

. should exercise reasonable discretion as to realization of, 104. 
should prove, on bankruptcy of debtor, ib. 
should generally realize within a year, 109. 

DECLARATION of trust, what is a prima facie valid, 9. 
when writing necessary. See WsniNa. 

DECLARED TRUST, analysis of, 9. 
creation of, 10 et seq, 

language. See Lanottaoe. 

when illusory. See Illusoey Teust. 
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BECLAIIED TRTJ&T—toittinmd. 
creotUm of — eontinued. 

formalities immaterial where based on Talue, 19, 

coyenant saffideiit, ib. 

no tmstee appointed immatftTial, 20. 
formalities material when trust voluntary. See Voxativtast 

Tbttbt. 
object of the trust. See Illegal Trusts. 
necessity of writinff . See Wvanfo, 
validity of. See Yaxjditt. 
construction of. See Ck>NSTBFcnoK'. 

DELAY. See Intebest ani Laches. 

DELEGATION of trostee's duties, generally not permitted, 112 ^/ eeq, 
of trustee's powers, 135 et seq. 

**DESIHES." iS^ liANauAaE. 

DEVISE of trust estates, 99. 

pass under a general devise, ib, 
of the office of trustee, 147. 

DEVISEE. See BESULnNO Tbusts. 

of trustee, when he can execute a special trust, 147. 

DEVOLUTION of trustee's estate, 98. 
of the office of trustee, 146. 

DIBECmON, words of, raise a trust, 11. 

trustees should obey the, of the settlement, 119. 

DntECTOBS are constructive trustees, 78. 

DISCHARGE, trustee entitled to, on completion of trust, 164. 
not entitled to a, under seal, ib, 

DISOLAIMEB, 85 et eeq, 

DISOBETION, powers involving, cannot be delegated, 136. 
tmstee should exercise a reasonable, 104. * 

DISTRIBUTION, power of, can oniy be exercised by the donee, 137. 
of trust fund, trustee must pay to right cestuis que trust, 110. 
aUtfSx*, if cestui que trust dead, 156. 

DOUBT, in cases of, tmstee may apply to the court, 122. 
may pay money into court, 167. 
may insibitute a suit, ib, 

DOUBTFUL EQUITY, notice of, does not bind a purchaser, 196. 

DOWER attaches to estate of trustee, 101. 

DUTIES OF A TRUSTEE. See Sale; Pubchasb; and iNVBSTKEarr. 
must exercise reasonable care, 104 et eeq, 
not excused by acting under skilled advice, ib, 
should realize debts with reasonable speed, ib, 
may allow time where expedient, ib, 
may release or compound debts, ib, 
should enforce covenants against settlor, 106, 
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DUTIES OF A TBfJJSTEEr-eoHtinued. 

should register trust instrament where necessary, 106. 
duties of trustees for sale. See Sazjs. 
duties of trustees for purchase. See Pubohasb. 
duties of trustees for investment. See Iitvesihent. 
not generally liable for pure error of judgment, 109. 
not liable if trust properiky stolen without their fault, t^* 

aliter, if obtained by fraud or forgery, 110, 111. 
need not insure premises, 109. 
delegation of duties, 112. And see Deleoatioit. 
must obey the terms of the settlement, 119. 
must not favour particular cestuis que trust, 120. 
must not administer trust property so as to throw an undue bur« 

then on tenant for life or remaindermen, i^. 
must not set up jus tertii, 121. 
should be ready with accounts, 125. 
must not profit by trust, 126. 
must not purchase the trust property, ib, 
must g^enerally act gratuitoiisly, 129« 

EAKMABK, when trust property has an, it can be followed, 182. 

ELECrr, person may, to take money bequeathed upon trust to pur« 
chase an annuity for him, 143. 
' can elect, even though forbidden to sell or alienate annuity, ib, 
person cannot, to take his share of real estate directed to be sold, 
unless the other cestuis que trust concur, 144. 

ENJOYMENT, attempt to fetter generally futile, 142. 
" ENTREAT." See Lawottage. 

EQUITABLE ESTATE, definition of, 2. 

EQUITABLE MORTGAGE, mortgagor a constmotive trustee, 81 • 
is subject to all prior equities, 196. 

EQUITIES, where there aire any, the legal owner is a constractiye 
trustee miless he is a purchaser without notice, 79. 

ESTATE OF TRUSTEE, 90 et teq. 
where he takes any estate, ib. 
the quantity of his estate, 92. 
primd, facie takes a fee, ib. and 96. 
indefinite chattel interests abolished, 93, 98. 
devolution of. See Devolittion. 
devise of, 99. 

passes under a ^feneral devise, ib, 

aUter, if inconsistent, ib, 
incidents of, at law, 101. 
absolute on failure of cestui que trust, 103* 

ESTATE TAIL. See BABsiNa. 

EVIDENCE, when parol, admissible to prove an express trust, 37 et aeq, 
when pazol evidence admissible to prove a Faulting tnist. See 
Resui/ximq Tbttbt. 
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EXECUTED TRUSTS oonstnied strictly, 57 et aeq, 

EXECUTOR, one may remit money to another, 116. 

of lost surriving trustee, when he may execute a special trusty 146. 

EXECUTORY TRUST, oonstrued liberally, 57 et seq. 
marriage articles, 

'^ issue," how oonstrued in, 59. 

construed strictly where parties understood the terms they 
used, ib, 
wills, ib. 

intention of the testator is to preyail, t^. 

separate use of married woman may be implied, 62. 

EXPECTATION, mere words of, will not raise a trust, 14. 

EXPECTATIOKS, agreement to share, valid, 28. 

EXPENSES, reimbursement of trustees, 153 et teq, 

direction to pay, does not make employes cestuis que trust, 18. 

EXPLANATION, words of. See Lanouaos. 

EXPRESS TRUST. See Declabed Tbust. 

FACTOR, money of principal in the hands of insolvent, can be 
claimed by principal if capable of identification, 100. 

FAILURE of trust by lapse, &g. See "Resulunq Tbxtst. 
of cestuis que trust, 103. 

trustee takes realty absolutely, ib. 
crown takes personalty, ib. 

where trustees are- for other trustees, the latter take, id. 
mortgagee upon failure of mortgagor' s heirs takes absolutely, 
ib. 

FATHER. See R jmul t in & Tbttbt (3) : and as to undue influence of, 46. 

FAVOUR, trustees must not unduly, one cestui que trust, 120. 

FEE SIMPLE, when the trustee takes, 92. 

FELON trustee, the court will remove a, 148. 
whether he may be a settlor, 43. 

FEME CONVERT. See Mabbtkd Woman. 

FIDUCIART PERSONS are Constructive trustees, 77. 

FOLLOWING TRUST PROPERTY in the hands of the trustee 
100. 
into the hands of third parties, 193. 
or into that into which it has been converted, 182. 

FORCED AUTHORITY, trustee liable if he pays money under, to 
wrong person, 110. 
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FORMALITIES unneoessary where trust based on value, 19, 
necessary where trust is voluntary, 20. 

FRAUD of settlor. See Resulting Teust (2) and Vamdity. 

whereby a settlor is induced not to make a will or not to comply 

witii Statute of Frauds, 40. 
converts a wrongdoer into a trustee, 82. 
a secret agreement to share expectant legacies is not a, 28. 
of trustee's solicitor, whether trustee liable for, 113, 115, 
infants and married women are liable for, 85, 157, 159. 
aliter, where married woman is restrained from anticipation, 157, 
159. 

FRAUDS, STATUTE OF. See Weiting. 

FRAUDULENT breach of trust a crime, 188. 

intention of settlor does not estop him claiming a resulting trust. 
See Resultino Teust (2). 

GAINER by breach of trust must pro tanto indemnify the trustee, 163. 

GIFT, imperfect voluntary, is not equivalent to a declaration of trust, 
24 et eeq, 
voluntary when it raises a resulting trust. See Resultinq Teust 
(1) and (3). 

GUARDIAN, undue influence of, 44. 

HEIR. See Resulting Teust. 

of last surviving trustee, when he may execute a special trust, 146. 

**HOPES." iS^e Language. 

HUSBAND of woman to whom property is given for her separate 
use is a trustee, 19. 

IGNORANCE, i^^^ Validitt. 

ILLEGAL TRUST, 30 et aeq; and see Peepetuities; Thellusson Act ; 
Bankeuptcy; Anticipation; IllegitibiateChilbeen; am^ Result- 
ing Teusts. 

ILLEGITIMATE CHILDREN, trusts by deed or wiU for another's 
future,-are illegal, 33. 
trusts by deed for settlor's own future, are illegal, %b. 
trusts by will for settlor's own future, are valid, 34. 

ILLUSORY TRUSTS, 17. 

IMMORAL TRUSTS. See Illegitimatb Childeen. 

IMPERATIVE, words when sufficiently. See Language. 

IMPLIED TRUSTS, 4, n. (/). 

TJ.T. P 
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IMPROVEMENTS, what, a trostee may make, 133. 

INACTTVITT of trustee, ground for appointing a receiver, 186 et seq. 

INCOME, trustee should not favour tenant for life by getting* a larger 
income at a risk to the capital, 120, 

INCONVENIENCE. See Ljlches. 

INDEMNITY, gainer by breach of trust must give, to trustee, 163. 

INFANT cannot generally be a settlor, 42. 
except by leave of court, ib» 
may be a trustee, 84. 
but cannot execute discretionary trust, ib. 
where cestui que trust is an, the trustee may pay his share into 

court, 168. 
disability of, to assent to breach of trust. See Concubbence; 

Release; andlxLcsEB, 

INTXUENCE, UNDUE. See Validity. 

INJUNCTION to restrain breach of trust, 186. 

INSURANCE, trustee not bound to effect a fire, 109. 

INTENTION, illegal, not perfected will not estop a person claiming 
the benefit of a resulting trust. See RssuLTiNa Tbttst (2). 
executory trusts construed according to the, of the settlor, 57. 

INTEREST, when a trustee is chargeable with, 176. 
when guilty of unreasonable delay, 176. 
when he ought to have received more than 4 per cent, he will be 

charged more, ib. 
trustee mixing trust moneys with his own charged 5 per cent, ib. 
solicitor retaining trust moneys, 177. 
trustee using trust moneys in trade will be charged compound 

interest, or may have to account for profits, 179. 

INVESTMENT, trustees should invest on prescribed securities, 119. 
when directed to effect, on mortgage should employ a separate 

valuer, 107. 
on mortgage should be on a leffal mortgage, 108. 
on mortgage should not exceed certain proportion of the value of 

the property, ib, 
on foreign bonds, or trade, or shares, improper, ib, 
trustees may deposit moneys pending, 116. 
on an unsafe security in order to give life tenant a higher interest 

improper, 121. 
what securities a trustee may safely invest on, 123. 

JOINDER IN SALE. See Sale. 

JOINT PURCHASERS, resulting trust in proportion to their re- 
spective purchase -moneys, 72. 
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JOINT TENANTS^ trustees are, 98. 
are constructiYe trustees, 78. 

JOURNEYS, trustee may recover expenses of necessary, 154. 

JUS TERTII, trustees must not set up, 121, 187. 

li ACHES of cestm que trust when a bar to relief, 160 et seq* 
of voluntary settlor, 46. 

LANG-UAGrE declaratory of a trust, 10 <?^ aeq. 
words of direction, 11. 
" he paying," ib, 
" charge," ib, 
" empower," ib, 

'' to be at his disposal among," 12. 
" hopes," 13. ♦ 

** entreats," ib, 
** recommends," ib, 
** desires," ib. 
** requests," ib. 
" well knows," ib. 
inconsistent expressions, ib. 
** sole use and benefit," ib. 
*' what shall be remaining," ib, 
words merely expectant, 14, 16. 
uncertainty, td. 
not sufficiently imperative, 15. 
** as you may thii^ best," id. 
merely explanatory of donor's motive, 16. 
" the better to enable him," ib, 

LAPSED EQUITABLE LEaACT. See REsuLTiKra Tbtjst (1). 

LEASE, trustee may grant a reasonable, 130. 
trustees should generally sell, 121. 

LEASING-, power of, cannot be delegated, 136< 

LEGACY, agreement to share an expected, 28. 

LEGAL ESTATE, definition of, 2. 

trustees cannot interfere with, of remaindermen, 134. 

LIABILITY. See Bbeach op Teust and Thibd Pabty* 

LIEN raises a constructive trust, 80. 

cestui que trust entitled to a, on the share of a co-cestui que truBt 
g^ty of connivance in a breach of trust, 192. 

LIMITATIONS, STATUTE OF, does not applj^ to express trusts, 
110. 
nor to certain resulting trusts, ib. 
applies to other resulting trusts, ib, 
applies to charges, 161. . 

P 2 



212 IKBEZ. 

US PENDENS, suspends trustee's poweis, 137. 

LOSS OF TRUST PROPERTY, trustee not liable for, by theft, 109. 

MAINTENANCE, trust to apply inoome for another^ giyes hini the 
inoome absolutely, 141. 
of infants, 133. 

trustee may generally grant, «5. 

may sometames allow out of capital, ib, 

MARRIAGE, general restraint of, illegal, 36. 
partial restoraint of, g^ood, ib, 
general restraint of second, good, 36. 

MARRIAGE SETTLEMENT, remainders when yoluntary, 5. 

on second marriage trusts for issue of first, are not Toluutary, 7. 

MARRIED WOkAN. See AimciPATiOK. 
how far competent to be a settlor, 42. 
how far competent to be a trustee, 86. 
her equity to a settlement, 133, 169. 

trustees may pay into court in order to raise her equity, ib. 
cannot generally concur in or release a breach of trust, 158. 
aliter, if property settled to her separate use without restraint, ib. 

MEDICAL MAN, undue influence of, 44. 

MISTAKE. See Validitt. 

trustee not liable for, of judgment, unless he has thereby broken 

some specific duty, 109. 
trustee hable if he makes, in the person to whom trust fund is 

payable. 111. 
trustee paying by, may recover back the money, 163. 

MIXING trust property with private property, 181. 

charge of the cestui que trust on the entirety, 184. 

MONET. See Followino Tbubt Peopbett. 

MORTGAGE in form of a trust is not an express trust within the 
Statute of Limitations, 161. 

MORTGAGEE is a constructive trustee, 78. 

in possession is constructive trustee of the rents and profits, 81. 

MOTHER, doctrine of advancement applies to, 74. 

NEGLECT. See Duties of Tbttsteb. 

of agent, when trustee liable for, 113 ^^ seq. 

NEW TRUSTEES, what powers they can exercise, 136 
appointment of, by court, 150. 
appointment of, under power, ib, 
power construed strictly, 151. 
original number may be altered, ib. 
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NOTICE, trustees without, of the true representatives of deceased 
cestui que trust not liable for paying to wrong ones, 166. 

purchaser with, of trust bound by it, 193. 
without, aliter, ib, 

constructive, 194. 

of solicitor is notice of client, ib, 

absence of indorsed receipt is, of nonpayment of purchase-money, 
ib, 

of doubtful equity does not bind purchaser, 196. 

purchaser with, from purchaser without, is not liable, 196. 

OMISSION OF DECLARED TRUST. See Rbsultinq Teust (1). 
ONUS OF PROOF. See Volttntaet Textst. 



PAROL EVIDENCE, admissible to prove trusts of personalty, 37. 
where admissible to prove a gift apparently beneiicial, was not 

intended to be so, 64. 
where to prove or rebut presumption of advancement in purchases 

in another's name, 71. 

PARTNERS are constructive trustees, 78. 

PAY, for public services, when alienable, 29. 

"PAYING-," words of proviso for, raise sL trust, 11. 

PAYMENT into court. See Coubt. 
to wrong person. See Mistake. 

PENSIONS, when alienable, 28. 

PERISHABLE PROPERTY, trustees should convert, 121. 

!PERPETUITIES, iUegal, 31. 
resulting trust to settlor, 69. 

POSSIBILITY, a, is capable of being settled, 28. 

POSTPONEMENT of enjoyment until a given age, in general, nuga- 
tory, 142. 

POWER, where it raises a trust, 11. 

POWERS OF TRUSTEES, 131 et seq. 

may do acts which the court would authorize, %b, 
what acts the court will authorize, ib, 
implied, under recent settlements, 136. 
delegation of, %b. 
suspension of, by suit, 137. 

PRECATORY WORDS, 10 et aeq. And see Language. 

PREFERENCE. /S«j Favoto. 
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PBESXJMPTIONS. Su RESULTnra Tbust. 

FRIYITY. See IixTreoBT Tbtjbt. 

FBTVY, parties to a breach of tmst when liable, 190. 

PROFIT, tnutee miut not, by the trust, 127 et aeq, 

PROFITS. See Tbasb. 

PROFERTT. \Ste TausT Pbopebtt. 

wrongfully purchased with trust moneys becomes itself trust pro- 
perty, 182. 

PROTECTION, trustees may refuse to execute trusts for their own, 
122. See also Rezxbubsement ; Go-Tbubtee; Concubbeztce ; 
l2n>EKNiTT ; RsLBASE ; Laches ; Gaineb ; Dischabge ; Advice, 
and CouBT. 

PROVISO, words of, raise a trust, 11. 

PURCHASE in another's name. See Resultiko Tbust (3). 
trustees may not, tmst property, 127 et seq, 
constructive trustee may, trust property, 128. 
trustees for, should ascertain yaiue of uie property, 107. 

should employ a valuer, ib, 

should get a marketable legal title, 108. 

should not purchase a timber estate, 120. 

should not purchase mining property, 121. 

PURCHASE-MONEY, when purchaser of trust property must see 
to application of, 197 et seq, 

PURCHASER FOR VALUE. See Vamditt. 

under a settlement made to defeat creditors is protected if with- 
out notice, 48, 61. 
imder a settlement made to defeat purchasers is protected if with- 
out notice of actual fraud, 65. ^ 
under a voluntary settlement is protected against subsequent 

purchasers from the settlor, id. 
trust property may be followed into the hands of a, with notice 
of the trust, 193. 
if the trust property be a chose in action it may be followed, 
even where purchaser without notice, ib, 
with notice of trust, purchasing from a purchaser for value with- 
out notice, 196. 
with notice before payment of purchase-money, caimot defend 
himself by getting in the legal estate, 197. 



RECEIPTS OF TRUSTEES, when given for conformity only, do 
not make them liable for defaults of co-trustee, 117. 
given by one only is no discharge, ib. 

alitor, of one executor,, ib, 
how far they discharge a purchaser, 197 et seq. 
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RECEIVER, when one will be appointed, 186. 
* * RECOMMENDS." See Languaoe. 

REFUSAL to STje by trustee, 187. 

REIMBURSEMENT of trustees' expenses, 153. 

RELEASE by cestui que trust bars claim, unless improperly ob- 
tained, 157. 
aliter, if nol sui juris, ib. 
whether trustee entitled to a, under seal, 164. 
by court, from the office of trustee, only obtainable by suit, 148, 

167. 
when entitled to apply to court for a, ib, 

*' REMAININa, WHAT SHALL BE." See Language. 

REMOVAL of trustee, 148. 

REMUNERATION. See Salaey. 

REPRESENTATIVES OF CESTUIS QUE TRUST. See Mistake. 

* ' REQUESTS. ' ' See Language. 

RESULTINa TRUST, 

(1) where donee not intended to take equitable estate, 63. 

where declared trust insufficient to exhaust trust property, 
64—66. 

where declared trust cannot be carried out, ib. 

gift to "my trustees" generally rebuts all presumption that 
they were to take beneficially, ib, 

where realty devised upon trusts only applicable to person- 
alty, 65. 

where lands conveyed to a trustee, but trusts not declared in 
writing, ib, 

whOTe declared trust too uncertain, ib, 

failure of declared trust by lapse, ib, 

where no consideration is given for a gift, and there is no ap- 
parent intention to benefit donee, ib, 

(2) where declared trusts illegal, 67. 

doctrine of pares delicti, ib, 

illegal intention only does not destroy resulting trust, ib, 

where allowing the illegal trust to take effect would effectuate 

a fraud, or defeat a legal prohibition, t^. 
trust to defeat creditors, 68. 
trust in view of possible forfeiture, ib, 
trust to avoid serving an office, 69. 
perpetuities, ib, 
charitable uses, ib. 
fraud on game laws, ib. 
settlement on marriage with deceased wife's sister, 70. 
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RESULTING TRVSr^-eontinued. 
(3) purchaaeB in another's name, 71. 

presiimption of resulting trust to real purchaser, t^. 

alitor, if purchase in name of wife or child, ib, and 72. 
presumptions pro and con. rebuttable, 72, 74. 

by surrounding^ circum- 
stances, 73. 
money lent to purchase creates no trust for the lender, 72. 
where there is a joint advance the purchasers take according 

to the proportion of their contributions, .ib, 
subsequent acts of the settlor, 74. 
where son is a solicitor advancement is rebutted, ib. 
purchase by mother in name of child, ib. 

purchase by one loco parentis in the name of the adopted 
child, 76. 

RETIREMENT OF TRUSTEE, how accomplished, 148. 
imder what circumstances justifiable, 149 et seq. 
trustee must generally pay costs occasioned by, ib. 

REVERSION. See Peeishable Pbopektt. 

REVOCATION, power of, not essential to validity of a voluntary 
settlement, 44. 

SALARY, when trustee entitled to a, 129. 
a, when capable of being alienated, 28. 

SALE, TRUSTEE EOR, 

should sell at date prescribed by the settiement, 119. 

should not sell before that time, ib, 

selling at the request of the life tenant where sale directed to take 

place at his death commits a breach of trust, ib. 
leaving conduct of sale to co- trustee is liable, 112. 
should sell to best advantage, 106. 
should generally not join with adjacent landowners, ib. 

aliter, if clearly beneficial, ib^ 
joining with adjacent landowners should see that his proportion 

of purchase-money is apportioned before sale, 113. 
should not unnecessarily limit the titie, 107. 
« should invite competition, ib. 
should not sell improvidently, ib, 
should ascertain real value of the property, ib. 
may employ necessary agents, 112. 
should not sell to promote the exclusive interests of tenant for 

life, 120. 
should not sell timber only, ib. 
surviving trustees can execute powers of, 145. 

SECRET agreement to share expectant legacy, 28. 

SEPARATE USE in executory trusts may be implied, 62. 

property settied to the, of married woman makes her in equity 
equal to a feme sole, 42. See also Mabbied Woican and 

SmCIPATION. 
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SERVANTS, trustees may employ necessary, 116. 

SET-OFF of gain against loss when allowable, 184. 

SETTLEMENT, trustees should strictly obey provisions of, 119. 
married woman's equity to a, 169. • 

SETTLOR, definition of a, 2. 
who may be a, 42. 
infant, i6. 
married woman, ib, 
convict, 43. 

SIMPLE TRUST, definition of a, 3. 

**SOLE USE AND BENEFIT." See LAxauAaB. 

SOLICITOR, trust for payment of costs does not make him a cestui 

que trust, 18. 
trustee liable for fraud of, 113. 
trustee liable for negligence of, quaere, ib, 
may not generally purchase from client, 128. 
voluntary settlement in favour of a. See Validity. 
who is a trustee, must not charge, 129. 
trustee may employ a, 164. 
employing trust funds in his business how far liable for interest, 

177. 
' advancing trust moneys in his own name, 184. 

SPECIAL TRUST, definition of, 3. 

STOLEN TRUST PROPERTY, trustee not bound to replace, 109. 

SURPLUS, after satisfying express trusts, results, 66. 
aliter, where trust merely charged, ib. 

SURROUNDINa CIRCUMSTANCES may rebut presumptions, 73. 

SURVlVlNa TRUSTEE can execute original powers, 146. 

SUSPENSION of trustee's powers by suit, 137. 
aliter, as to executor's legal power, ib. 



TENANT FOR LIFE a constructive trustee, 77. 

must not avail himself of his position to profit at the expense of 

remaindermen, ib. 
trustee must not imduly favour, 120. 
when allowed possession of trust property, 140. 
if gainer by breach of trust, must recoup the trustee, 163. 
if party to breach of trust, the other cestuis que trust have a lien 

on his interest, 192. 
wrongfully converting trust property, 183. 

THELLUSSON ACT, 32. 

U.T. Q 
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THIRD PARTIES, trustee mnrt not set up adverse rig^hts of, 121. 
where trustee believes in bon& fide claims by, he may take direc- 
tion of the court, 122. 
Sfe aho Pbofbbtt; Pubchabebs ; and Toujowisq Tbubt Fbo- 

FEBTT. 

TIMBER, trustees should not bny an estate with large proportion of, 
120. 
should not sell, to pay debts, ib. 
may cut down, when arrived at maturity, 131. 

iditer, where legal rights would be interfered -^th, 134. 

TRADE, trustees employing trust property in their own, liable to 
account for profits or to pay compound interest, 177 — 179. 
trustees may not charge for managing a, 130. 

TRUST, definition of a, 1. 

TRUSTEE. See Gonstbuotivb Tbubt ; RssuLTZNa Tbttst ; Accept- 
▲NOB ; DiscLAJXEB ; Estatb of Tbttstee ; Ditties of Tbusiee; 
PowEBS OF Tbustee; Bbeach of Tbubt; and Pbotegtion. 
definition of a, 2. 
executive, definition of a, 4. 
bare definition of a, 3. 
where none appointed, 19, 21. 
who is a fit person to be a, 83. 
infant, ib. 
married woman, 85. 
alien, 84. 
bankrupt, 184. 
voluntary settlement upon a, 44. 

TRUSTEE RELIEF ACT. See Coubt. 

TRUST PROPERTY, definition of, 2. 

what it may legally consist of, 26 et seq. 

equitable property, 27. 

reversionary property, ib, 

possibility, 28. 

expectant leg^acy, ib. 
salary, ib, 
pension, ib. 
pay, 29. 

property inalienable by statute, ib. 
following, in the han^ of third parties, 193. 
does not pass to the creditors d bankrupt trustee, 100. 

UNCERTAINTY. See Lanquaqb and RESUMiNa Tbust (1). 
UNDISPOSED of equitable estate, results. /S^RESUiArmaTBUST (1). 

UNDUE preference of one cestui que trust. See Pavoub. 
influence. , See Validity. 

UNFIT AND INCAPABLE, meaning of, 161. 
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VALIDITY OF A TRUST, as to object. See Iixboal T»ust. 

(1) As against the settlor y 44 et seq, 

fraud, 44, 47. 
iindne influence, 44. 

of clergyman, 46.- 

of father, ib. 

of guardian, 44. 

of legal adviser, ih, 

of doctor, ib, 

of trustee, %b. 
igpiorance of l^e effect of the settlement, ib. 

illness, 46. 

inexperience, 46. 

old age and infirmity, 47. 

mistake, ib. 

even where value given, ib. 
subsequent acquiescence validates, 45. 
onus of proving validity of a voluntary settlement, ib. 
power of revocation in voluntary settlements not essential to, 
ib. 

(2) As against creditor Sy 47 et seq. 

direct intention to defraud, 49, 60. 
settlement to avoid execution, 60. 
settlement on self until bankruptcy, 61. 
where no direct intention to defraud, but the necessary con* 

sequence of settlement would be to do so, ib. 
assignee for value, how far bound by notice of the effect of 
his purchase, ib. 

(3) As against creditors in bankruptcy^ 63. 

(4) As against stibsequent purchasers ^ 54 et seq. 

durect intention to defraud, ib. 

voluntary settlements always bad in the hands of oestuis que 

trust against, ib. 
very small consideration sufficient to protect cestuis que trust, 

66. 
power of revocation always makes settlement bad as against, 

64. 
notice to purchaser immaterial, ib. 
collusion between settlor and purchaser, 66. 
cestuis que trust have no equity to the purchase-money, ib. 
purchasers from the cestuis que trust are protected, 55. 
such settlements are only void pro tanto, 66. 

VALUABLE CONSIDERATION, what trusts are based on, 4. 
where there is, formalities are immaterial, 19. 
where there is not. See Volttntaey Tbttst. 
marriage is a, 6. 

whstt limitations in a marriage settlement are not based on, ib. 
limitations in favour of children of a former marriage are based 
on, 7. 

VENDOR, constructive trustee for ptirchaser, 80. 

must tisike reasonable care of estate before completion, 110. 
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VESmNO pioperty in new trnstoes, 150. 

VOLUNTABY TRUST. See Valhablb Gonszdsratioh. 
when pzimA facie tbUcL, 20 et eeq. 
miut be an ezeonted tnmt, 20. 
imperfect gift not enforoeable, 23, 24, 26. 
mere ooyenant to settle not enfozoeable, 21. 
when settlor has done all in his power to create an execated 

trust, 22. 
oonflict of authorities, 24. 
when inralid from something attending its inceptioix. See Vau- 

DRT (1). 
when inyaiid as against oreditorB. See Yaxjditt (2). 
when inTslid as against creditors in hankmptoy, 53. 
when invalid as against sabseqnent pnrohasers. See Vaudity (4J. 

VOLTJNTEEB, 20 et eeq, 

assignee of a lease cannot be a, 5. 

donee of trust property under a breach of trust cannot retain it, 194. 
See aleo YoLUKTiLBT Tsubt and Valuablb GomsiDisRATiON. 

WAIVEB of breach of trust, what amounts to, 158. 

"WELL KNOWS." fi^LAHOUAOB. 

WORDS. See LANOUAaB. 

WRTTIKG, necessity of, in declarations of trust of real estate and 
leaseholds, 37. 

alitor, in personal property, ib, 
what the writing must show, 38, 39. 
where fraud handwriting unnecessary, 40. 
resulting trust, where declared trust was not reduced into, 65. 
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STEPHEN'S NEW C0MMENTAJtIES.-8th Edit. 

Mr. SEEJEANT STEPHEN'S NEW COMMEN- 

TAEEES ON THE LAWS OF ENGLAND, partly founded 

on Blackstone. The Eighth Edition, by James Stephex, 

Esq., LL.D., Judge of County Courts, late Professor of EngHsh 

Law at King's CoUege, London, and formerly Eecorder of Poole. 

4 vols. 8vo. [/w the Press,^ 

** The position of the Work in reference to the Judicature Act, 1873, also seems 
to call for some remark, as the profession will naturally wish to know whether the 
changes introduced by that important measure will be found embodied in the pre- 
sent edition. To this question I reply that the chief enactments of that Act will be 
found in these pages, and that I have explained their effect to the student through- 
out to the best of my ability." — Extract from the Prtfwct to the 7 th edition. 
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From the **Law Journal.^* 
** It is unnecessary for us on this occa- 
sion to repeat the eulogy whidi six years 
ago we bestowed, in 1868, not without 
just reason, on the Commentaries as 
they then ai^)eaTed. It has been re- 
marked that Stephen's Commentaries 
enjoy the speGial merit of being an 
educational work, not merely a legal 
text book. Their scope is so wide that 
every man, no matt» what his position, 
profession, trade or emplo3rment, can 
scarcely f ajl to find in them matter of 
special interest to himself, besides the 
vast fund of general information upon 
which every Englishman of intelligence 
may draw with advantage." 

From the ** Solicitors Journal." 
" A work whidi has reached a Seventh 
Edition needs no other testimony to its 
usefulness. And when a law book of 
the size and costliness of these * Com- 
mentaries ' passes through many edi- 
tions, it must be taken as established 
that it supplies a need felt in all branches 
of the profession, and probably to some 
extent, also, outside the profession. It 
is difficult indeed to name a law book of 
more general utility than the one before 
us. It is (as regards the greater part) 
not too tec^mical for the lay reader, and 
not too f uU of detail for the law student, 
while it is an accurate and (considering 
its design) a singulariy complete guide 
to the practitioner. This result is due in 
no small degree to the mode in which 
the successive editions have been re- 
vised, the alterations in the law being 
concisely embodied, and carefully inters 
woven with the previous material, form- 
ing a refreshing contrast to the lament- 
able spectacle presented by certain works 
into which successive learned editors 
have pitchforked headnotes of cases, 
thereby rendering each edition more un- 
connected and confusing than its pre- 
decessor. As the result of our exami- 
nation we may say that the new law 
has, in general, been accurately and 
tersely stated, ahd its relation to the 
old law carefully pointed out." 



From the **Law Times.** 
" We have in this Work an old and 
valued friend. For years we have had 
the last, the Sixth Edition, upon our 
shelves, and we can state as a fact that 
when our test books on particular 
branches of tiie Law have failed us, we 
have always found that Stephen's Com- 
mentaries have supplied us with the 
"kej to what we sought, if not the actual 
thmg we required. We think that these 
Commentaries establish one imi)ortant 
proposition, that to be of thorouj^h prac- 
tical utility a treatise on EngUsh Law 
cannot be reduced within a small com- 
pass. The subject is one which must 
he dealt witii comprehensively, and an 
abridgment, except merely for the pur^ 
poses of elementary study, is a decided 
blunder. Of the scope of the Com- 
mentaries we need say nothing. To 
all who profess acquaintance with the 
English Law th^ plan and execution 
must be thoroughly familiar. The 
learned Author has made one con- 
spicuous alteration, confining * Civil 
ibijuries' within the compass of one 
volume, and commencing the last 
volume wit^ * Crimes,' — and in that 
volume he has placed a Table of 
Statutes. In every respect the Work 
is improved, and the present writer can 
say, from practical experience, that for 
the Student and the l^ctitioncr there 
is no better Work published than 
* Stephen's Commentaries.' " 

From the "Law Examination Journal.*' 

** This most valuable work has now 
reached its Seventh Edition. Those 
who desire to take a survey of the 
entire field of English Law cannot do 
better than procure this work. For a 
general survey of the entire field of 
English Law, or, at least, for a com- 
parative survey of different branches of 
law, Stephen's Commentaries are im- 
rivalled ; and we may observe that these 
Commentaries should not be used 
merely as a book of reference, they 
should be carefully studied." 
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POWXXL Oir EYTDEirCE. By CXTTIiEB & GBrFFIN. 

—fourth Edition. 

POWELL'S PEINCIPLES and PEACTICE of the 
LAW of EVIDENCE. Fourth Edition. By J. Cutler, B.A., 
Professor of English Law and Jurisprudence, and Professor of 
Indian Jurisprudence at King's College, London, and E. P. 
Griffin, B.A., Barristers-at-Law. Post 8vo. 18«. cloth; 22«. calf. 






Tkia edition contains the alterations necessary to adapt it to the practice tinder the 
Judicature Acts, as toeU as other material additions. The Sanies' Book Evidence 
Act, 1876* is given as an Addenda to the Appendix of Statutes. 



" The editors of this work put forward 
* no daim to that exhanstiyeness which 
other worlcB dealingwith the law of evi- 
dence aim at/ Their desire, on the 
oontraiy, is to 'adhere to the principle' 
of their author ' of not oyerloadingr the 
book with cases.' Wc heartily approve 
the principle ; which, however^ some- 
what difficult of application. We must 
add, however, that m most instances the 
cases are tersely abstracted, and the 
convenience of the reader la consulted 
by references to more than one set of 
reports. The plan of the book is to give 

Sretty frequently, and, as far as we can 
iscover, m almost every chapter, a 
'rule' of general application, and then 
to group the cases round it. These rules 
or axioms are printed in a distinctive 
tyx)e. The work has been pruned and 
remodelled by the light of the Judica- 
ture Acts. The authors give in an ap- 
pendix the Indian Evidence Acts, with 
some Indian decisions thereupon, and 
occasionally notice these acts in the text. 
On the whole we think this a good edi- 
tion of a good book. It brings down 
the cases to the latest date, and is con- 
structed yypon a model which we should 
like to see more generally adopted." — 
Solicitor^ Journal. 

"The plan adopted Ls, we think, an 
admirable one for a concise handy-book 
on the subject. Such maxims as that 
'hearsay is inadmissible,' are given at 
the head of the chapter in large type, 
and then follow the explanations. The 
Indian code of evidence given at the end 
•of the book deserves to be read by every 
student, whether going to India or not. 
The few rules of the English law of 
evidence, which are purely statutory, are 
also given verbatim, including the two 
orders of the Judicature Act, 1875, which 
appear to be correctly appredated. The 

Csent form of Powell on Evidence is a 
dy, well printed and carefully pre- 
pared edition of a book of deserved re- 
putation and authority.'* — Law Journal. 
"We have received the fourth edition 
Of * Powell's Principles and Practice of 



the Law of Evidence,' by Cutler and 
Oriffin. We are informed in the preface 
XbaX the results of the Judicature Acts 
as regards evidence have been duly 
noted, whilst the work itself has been 
rendered more comprehensive. It is an 
excellent summary of principles." — Law 
Times. 

"There is hardly any branch of the 
law of greater interest and importance, 
not only to the profession, but to the 
public at large, than the law of evidence. 
On this brandi of the law, moreoTer, 
all well as on many others, inix>ortant 
changes have been effected of recent 
years. "We are, therefore, all the more 
inclined to welcome the api)earance of 
the Fourth Edition of tins valuable 
work." — Law Examination Journal. 

"In Powell's Law of Evidence, of 
which a fourth edition by Messrs. Cutler 
and Oriffin has now been published, the 
Indian Evidence Act and the rules of 
evidence adopted in the Anglo-Indiui 
courts occupy a prominent place, and 
while this must form a si>ecial recom- 
mendation of the work to studente in- 
tending tp go to India, it is a feature 
which others besides will find reason to 
appreciate. To the general practitioner, 
however, the main value of the work 
must consist in its treatment of the 
law prevailing in tliis coimtry and in 
England, and in this respect we confi- 
dently recommend the work to our 
readers. The principles and practice of 
the law of evidence in equity are also 
more fully treated than in any modem 
work on evidence with which we are 
acquainted, and the provisions of the 
Judicature Act, as well as the new 
English rules, have been incorporated 
witifi this edition, besides many imx>or- 
tant statutes passed since the date (1868) 
of the preceoing edition. To the stu- 
dent we know no work on the law of 
evidence we could more strongly recom- 
mend, and both branches of the profes- 
sion will find Powell's Law of Evidence 
a work which can be consulted wi& 
confidence." — Irish Law Times. 



o- 



•o 



MESSRS. BTJTTERWORTH, 7, FLEET STREET, E.C. 7 



BOBSON'S BANKBX7PT LAW.— Third Edition. 

A TREATISE ON THE LAW OF BANKRUPTCY; 
containing a full Exposition of the Principles and Practice of 
the Law as altered by the Bankruptcy Act, 1869. With an 
APPENDIX of the Statutes, Kules, Orders and Forms. By 
George Young Eobson, Esq., of the Inner Temple, Barrister- 
at-Law. Third Edition, thoroughly reyised, and -witii the latest 
Decisions. 8vo. 38«. cloth; 43«. calf. 



" In the new edition we observe that 
the author has used his beat endeay ours 
to maintain the credit of his work. He 
has diligently collected the cases decided 
on bazikruptcy law and practice since 
1872, and has set forth in the proper 
places in the yolume the substance of 
the decisions contained in those cases ; 
and we further observe that he has taken 
pains to give references to the various 
sets of reports, so as to render his book 
in this respect of equal value to every 
practitioner. The Appendix of Mr. Rob- 
son's book contains uie text of the Act 
of 1869; that of the Debtors Act, 1869 ; 
and all the rules, orders and forms under 
those Acts, lliere is, also, a copious 
Bidex, in which we notice that im- 
I>ortant titles are abundantly supplied 
with sub-headings. Thus, under tiie 
title ' Beputed Ownership' there are up- 
wards of 110 sub-headiugs. Any one to 
whose lot it has fallen to grapple with 
questions in bankruptcy practice will 
appreciate this part of tlie author's 
labours." — Law Journal. 

" We have always considered the last 
^edition of Mr. Bobson's book a model of 
careful editing, and in our opinion this 
.edition does not fall below the same 
level. The new decisions are brought 



down in tiie Addenda to an unusually 
recent date, and are noted with great 
accuracy, lliereisnoscissors-and-paste 
work here; the effect of the cases is 
weighed and their result stated in as few 
words as jMssible. Mr. Bobson is very 
cautious, and does not frequently volun- 
teer an opinion, but he nevertheless oc- 
casionally draws attention to mistaken 
views of the law, and flaws whidh ought 
to be amended by the legislature." — 
Solicitors' Journal. 

" "We welcome the third edition of Mr. 
Bobson's Law and Practice in Bank- 
ruptcy. No alteration has been made 
in the scheme of the work, and none 
was required. The author does not pre- 
tend to have done more than to revise 
the text and index and note up tiie 
cases. We have already expressed a 
high opinion of the work, which has 
been confirmed by frequent reference to 
its i>ages." — Law Times. 

" Suffice to say, that forming an esti- 
mate from an intimate acquaintance 
with this work of old and a careful cod». 
sidcration of the present edition, we 
would bespeak for it a reception in this 
country no less favourable than it has 
deservedly experienced in England." — 
Irish Law Times. 



DAVIS'S LABOTTB LAWS OF 1875. 

THE LABOUR LAWS OF 1875, with Introduction 
and Notes. By J. E. Davis, Esq., Barristor-at-Law, and late 
Police Magistrate for Sheffield. 8vo. 128. cloth. 



" We advise the practitioner to arm 

himself with what will probably be the 

-standard work on the subject. He will 

find the arrangement good, and the ex- 

{>lanation of the procedure exceptionally 
ucid." — Law Magazine. 

** This is a class of book which is very 
macb. wanted, and should receive eveiy 
encouragement. Mr. Davis says that his 
object has been to combine a x>opular 
comment with a strictly practical trea- 
tise. In this he has succeeded. The book 
is in every respect careful and thought- 
ful, it gives the best reading of the law 
which we have, and furnishes in extenso 
all l^e Acts of Parliament relating to 



the subject." — Law Times. 

" Mr. Davis's book is not a reprint of 
the acts with a few notes, but an original 
and complete treatise, and it will be ap- 
ixredated by those who arc concerned m 
the working of the labour laws." — Law 
Journal. 

" A good book on this subject should 
fulfil two distinct functions by no means 
easy to combine. Mr. Davis has, in our 
opinion, successfully fulfilled both these 
requisites, and may be congratulated 
upon having produced a book which 
wiU probably become the standard work 
on this important subject." — Solicitors^ 
Journal. 
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CBTTMP'S PSINCIPLSS OF ICABINE INSUIBJlNCB. 

THE PEINCIPLES OF THE LAW KELATING TO 
MAEINE INSUEANCE AND GENEEAL AVEBAaE in 
England and America, with occasional references to Frencli and 
Gennan Law. By F. Octavius Crump, of the Middle Temple, 
Esq., Barrister-at-Law. In 1 vol. royal 8yo. 2 1«. cloth; 268. c^ilf. 

and complete in its details, oonsden^ 
tiously going into the most minute 



•<Tlu8 is decidedly a deTer book. We 
always welcome cordially any genuine 
effort to strike out a new line of legal 
enpoaition, not merely because such 
droit may more ^ectoallv teach law, 
but beaiuse it may exhibit a better 
method than we now possess of ez- 
inessing law. We hare been at pains 
to seardi the book fcnr many of the 
most recent oases in marine insurance, 
and altiliough some of them are exactly 
of a character to puzzle and embairasa 
a oodifler, Six. Qromp has dealt suc- 
cessfully with them. We think we may 
fairly congratulate the authcnr ui>on the 
ixroductaon of a wrak original in design, 
exccUent in arrangement, and as com- 
plete as could fau>ly be expected."-^ 
Law Journal. 

<*The principles and mactice of 
general average are included in this 
admirable summary." — Standard. 

"Mr. Crump, we may observe, in 
this treatise of tilie law of average and 
insurance, has supplied a ready armoury 
of reference." — Shipping and Mercantile 
Gazette. 

*< Alphabetically arranged this work 
contains a numbor of the guiding prin- 
dples in the judge-made law on this 
subject, which has got into sudi a 
tangle of precedents that a much less 
careful digest than that under the above 
title would have been welcome to stu- 
, dents as well as merchants. Mr. Crump 
has made a very commendable effort at 
brevity and deamess." — Economist. 

** There are many portions of it wdl 
arranged, and where the law is carefully 
and accurately stated." — Law Magazine. 
"We rejoice at the publication of 
the book at the head of this notice. 
Mr. Crump is a bold man, for he has 
positivdy made an innovation. Listead 
of a ponderous tome, replete with obso- 
lete law, usdess autiionties, and anti- 
quated quotations, we have a handy, 
dearly written, and well printed book, 
seemingly containing the whole law on 
the subject, in the shape of a digest of 
decided cases in the very words of the 
judges, and leaving nothing doubtful 
and misleading to beguile me r^der. 
It is true that such a plan increases the 
trouble of the author, but as it diminishes 
that of the reader he may pardon the 
irregularity. Seriously speaking, Mr. 
Crump's book seems very perfect and 
is certainly vexy dear in its arrangement 



points, and omitting nothing of im- 
portance." — Irish Law Times. 

"It is at once a treatise and a dic- 
tionary on the difficult and complicated 
branch of the law with which it deals, 
and to whidi Mr. Crump has in this 
volume done something to give an 
orderly simplidty." — Daily Kcws. 

" Craiaidering the narrow compass 
within whidi it is comprised, we nave 
been surprised to find how complete and 
comprehensive it appears to be, and if 
further experience should justify the 
expectations whidi our perusal of it 
inauces us to form, Mr. C^ump will not 
be disapi>ointed in his hope that he has 
made a step ia advance towards sim^- 
flcation— not to use the term codification 
— of the law." . . . "The work, which 
must have involved great labour, ap- 
pears to us to have been executed witli 
fulness, accuracy and fidelity, and its 
value is mudi increased by references, 
not only to English and American de- 
cisions and text writers, but to the 
Frendi and Gterman law on the same 
subject." — Solieitort^ Journal. 

" The plan of the book differs mate- 
rially, and, we think, advantageously, 
from the ordinary text book. By tins 
system several advantages are secured* 
We have examined several of Mr. 
Crump's propositions in order to test 
him on taeae points, and the result is 
deddedly in his favour. We have no 
hesitation in commending the plan of 
Mr. Crump's book. Its use in actual 
practice must of course be the ultimate 
gauge of its accuracy and complet;»ira& 
but from the tests that we have appUed 
we have little doubt t^t it yriH stand 
the ordeal satisfactorily." — Athenceum. 
"The volume by Mi. Octavius Cramp 
on the Frindples of the law of Marine 
Insurance and General Average at- 
tempts what, we believe, has never be- 
fore been attempted in l^al literature 
— ^namdy, under an alphabetical das- 
sification of subjects, to state piindples 
without argfument in sudi a manner as 
to dispense with the necessity for an 
index. The exi)eriment is one whidi, 
if successful, seems to point tiie way to 
codification. This mode of treatment 
makes it easy for any one to follow the 
law from the beginning to the end of a 
marine risk." — Times. 
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HAMEL'S CUSTOMS LAWS. 

THE LAWS OF THE CUSTOMS, 1876, consolidated 
by direction of the Lords Commissioners of her Majesty's 
Treasury. With practical Notes and Eeferences throughout; 
an Appendix containing various Statutory Provisions incidental 
to the Customs ; the Customs Tariff Act, 1876, and a Copious 
Index. By Felix Jokn' Hamel, Esq., Solicitor for her 
Majesty's Customs. Post 8vo. 6«. cloth; demy 8vo. 85. 6c?. 

** Mr. Hxunel, solicitor for her Ma- unique facilities!, and which ought to he 

jestv's customs, has produced a very in the hands of all who have an interest 

useful * pocket volume' edition of the in our maritime commerce." — Law 

Customs laws and Tariff Act, 1876, for Magazine. 
which his official x>06ition affords him 

SHELFOBB'S JOINT STOCK COMPANIES.— 
Second Edition by PITCAIBN and LATHAM. 

SHELFOED'S LAW of JOINT STOCK COMPANIES, 
containiiig a Digest of the Case Law on that subject ; the Com- 
panies Acts, 1862, 1867, and other Acts relating to Joint Stock 
Companies ; the Orders made under those Acts to regulate Pro- 
ceedmgs in the Court of Chancery and County Courts; and Notes 
of all Cases interpreting the above Acts and Orders. Second 
Edition, much enlarged, and bringing the Statutes and Cases 
down to the date of publication. By David Pitcairn, M.A., 
Fellow of Magdalen College, Oxford, and of Lincoln's Inn, 
Barrister-at-Law, and Francis Law Latham, B.A., Oxon, of 
the Inner Temple, Barrister-at-Law, Author of *' A Treatise on 
the Law of Window Lights." 8vo. 2 la. cloth. 

'* We may at onoe state that, in our and intelligent adherence to his pro- 
opinion, the merits of the work are vei^ posed order and method. All decisions 
great, and we confidently expect that it are noted and epitomised in their proper 
will be, at least for the present, the places, the practice-decisions m the 
standaia Tna"iml of joint stock com- notes to Acts and Eules, and the re- 
I>any law. That great learning and mainder in theintroductoiyaccoimt or 
research have been expended by Mr. digest. In the digest Mr. Pitcaim goes 
Pitcaim no one can doubt who reads into everj^thing with original research, 
only a few pages of the book ; the re- and nothing seems to escape him. It 
suit of each case which has any bearing is enough for us that Mr. Fitcairn's 
upon the subject under discussion is performance is able and exhaustive, 
very lucidly and accurately stated. We Nothing is omitted, and everything is 
heartily congratulate him on the ap- noted at the proper place. In conclu- 
pearance of this work, for which we sion, we have great pleasure in recom- 
anticipate a gr^t success. There is mending this edition to the practitioner, 
hardly any portion of the law at the Whoever possesses it, and keeps it noted 
present da^ so important as that which up, will be armed on all parts and points 
relates to joint stock companies, and of the law of joint stock companies." — 
that this work will be the standard Solicitors* Journal. 
authority on the subject we have not " Although nominally a second edi- 
the shadow of a doubt." — Law Journal. tion of Mr. Shelford's treatise it is in 

** After a careful examination of this reality an original work ; the form and 

work we are bound to say that we know arrangement adopted by Mr. Shelf ord 

of no other which surpasses it in two have been chciaged, and, we think, im- 

all-importajit attributes of a law book; proved, by Mr. Pitcaun. A full and 

first, a dear conception on the part of accurate index also ados to the value of 

the author of what he intends to do the work, the merits of which we can 

and how he intends to treat his subject; have no doubt will be fully recognized 

and secondly, a consistent, laborious by the profession."— Zrau; ifa^a2tn«. 
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DBEWBY'S F0BM8 OF CLAIMS AKD DEFENCES. 

FOEMS OF CLAIMS AND DEFENCES IN CASES 
intended for the CHANCEEY DIVISION OF THE HIGH 
COURT OF JUSTICE. With Notes, containing an Outline of 
the Law relating to each of the subjects treated of, and an 
Appendix of Forms of Endorsement on the Writ of Summons. 
By C. Stewaet Drewby, of the Inner Temple, Esq., Barrister- 
at-Law, Author of a Treatise on Injunctions, and of Beports of 
Cases in Equity, temp. Kindersley, V. -C. , and other works. Post 
8vo. 9«. cloth. 



** Mr. Drewry has attempted to supply 
the defect of the schedule to the Judi- 
cature Act of 1875, and he has proceeded 
in his work in the safest and most satis- 
factory manner. He has not put forward 
a number of imaginary forms of plead- 
ings, but he has collected from tne re- 
ports pleadings in decided cases, and 
has moulded these into precedents for 
similar actions under the Judicature 
Act. The forms thus introduced are 
concise, and cannot fail to be very use- 
ful and welcome." — Iaiw Magazine. 

"Mr. Drewry's plan of taking the 
facts for the forms from reported cases 
and adapting them to the new rules of 
pleading, seems the best that can be 



adopted. The forms we have looked at 
seem to be fairly correct."— TSWiCTlora* 
Journal. 

" The equity draftsmen of the present 
day, who, howev^ experienced in the 
niceties of the past system, cannot but 
need the aid of a work thus compiled, 
and, trusting to its guidance, benefit in 
time and labour saved; while to the 
younger members of the profession es- 
pecially we cordially recommend the 
work." — Irish Law Times. 

"On the whole we can thoroughly 
recommend it to our readers." — Law 
Examination Journal. 

" The work is likely to prove useful 
to the practitioner."— «7^«5ficeo/<Ac JPeace. 



CHADWICK'S PROBATE COTJRT TULANTJAL. 
Corrected to 1876. 

EXAMPLES of ADMINISTEATION BONDS for the 
COXJET of PEOBATE ; exhibiting the principle of various Grants 
of Administration, and the correct mode of preparing the Bonds in 
respect thereof; also Directions for preparing the Oaths; arranged 
for practical utility. With Extracts from Statutes ; also various 
Forms of Affirmation prescribed by Acts of Parliament, and a Sup- 
plemental Notice, bringing the work down to 1876. By Samuel 
CHADWiCK,of her Majesty's Court of Probate. Eoy. Syo. 125. cloth. 

** We undertake to say that the pos- 
session of this volume by practitioners 
will prevent many a hitch and awkward 
■delay, provoking to the lawyer himself 
and difficult to be satisfactorily ex- 
plained to the clients." — Law Magazine 
and Beview. 

" The work is principally designed to 
save the profession the necessity of ob- 
taining at the registries information as 
to the preparing or filling up of bonds, 
und to prevent grants of administra- 
tion and administration with the will 



annexed being delayed on account of 
the defective filling up of sudi instru- 
ments." — Solicitors' Journal. 

"Mr. Chadwick's volume will be a 
necessary i)art of the law library of the 
practitioner, for he has collected pre- 
cedents that are in constant require- 
ment. This is purely a book of practice, 
but therefore the more valuable. Ittdls 
the reader what to dOf and that is the 
information most required after a law- 
yer b^^ to practise."— Zaw Times. 
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KOZLEY AND WHITELEY'S CONCISE LAW 
DICTIONARY. 

A CONCISE LAW DICTIONARY, containing Short 
and Simple Definitions of the Terms used in the Law. By 
Herbert Newmax Mozley, M.A., Fellow of King's College, 
Cambridge, and of Lincoln's Inn, Esq., and George Crispe 
Whiteley, ma., Cantab, of the Middle Temple, Esq., Barristers- 
at-Law. in 1 vol. 8vo. 20«. cloth ; 268, brown calf. 



'* Messrs. Mozley and Whiteley, by 
the wording of their title page, seem to 
have set brevity before them as the 
special feature of their work, whidi is 
comprised within little more than five 
hundred pages. As a handy book for 
the desk, and as combining general 
accuracy with brevity, we have no doubt 
that Messrs. Mozley and Whiteley's 
Concise Law Dictionary will meet with 
a large amount of favour." — L>aw Maga- 
zine. 

"This book is a great deal more 
modest in its views than the law dic- 
tionary we reviewed a little while ago. 
Its main object is to explain bri^y 
legal terms, both ancient and modem. 
In many cases, however, the authors 
have added a concise statement of the 
law. But, as the work is intended both 
for lawyers and the public at large, it 
does not profess to give more than an 
outline of the doctrines referred to under 
the several heading. Having regard to 
this design, we think the work is weU 
and carefully edited. It is exceedingly 
complete, not only giving terse explana- 
tions of legal phrases, but also notices of 
leading cases and short biographies of 
l^^l luminaries. TVe may add that a 
very convenient table of reports is given, 
showing the abbreviations, the date and 
the court, and that the book is very well 
printed." — Solicitor^ Journal. 

** This book contains a large mass of 
information more or less useful. A 
considerable amount both of labour and 
learning has evidently been expended 
upon it, and to the general public it may 
be recommended as a reliable and use- 
ful guide. Law students desirous of 
cramming will also find it acceptable." 
— Law Times. 

*' Mr. Wharton's work, although it is 
brought down to a very recent period, is 
nevertheless so bulky and so costly that 
a more concise and chesL-per publication 

S might well find f avom: in the eyes of the 
ublic. The authors of the above work 
not profess to address themselves 
solely to the members of the legal pro- 
fession, their object has been to produce 
a book which shall also be useful to the 
general public by giving clear yet con- 
cise explanations of the legal terms and 



phrases in past and present use, and we 
think they have satisfactorily performed 
their task.'* — Justice of the Peace. 

"It shoidd contam evervthing of 
value to be found in the other larger 
worksj and it should be useful not 
merely to the legal profession, but also 
to the general pubbc. Now, the work 
of Mes-srs. Mozley and Whiteley appears 
to fulfil those very conditions; and, 
while it assists the lawyer, will be no 
less useful to his client. On the whole, 
we repeat that the work is a jiraise- 
worthy peformance which deserves a 
place m the libraries both of the l^;al 
profession and of the general public."— 
Irish Law Times. 

" The * Condse Law Dictionanr,* by 
Mr. H. Mozley and Mr. G. Whiteley, is 
not only concise but comx)endious^ and 
is well adapted for those who desire to 
refresh the memory or obtain a succinct 
explanation of legal terms without going 
through a mass of details." — Saturday 
Beview. 

" This work will supply a want felt 
by many, as well among law students as 
the general public, of an explanatory 
index of legal terms and phrases ; com- 
plete to the present time, and at the 
same time moderate in buUc. To such, 
too, it may be recommended for its 
many concise supplementary expositions 
of t^e law bearmg upon the subject- 
matter of many of the titles indexed." 
— Nonconform ist. 

" Though devoting less sxmce to ex- 
positions of the law than Wharton and 
ms editors allow, will yet be found use- 
ful for precise definitions of law terms. 
In many cases its greater brevity is an 
advantage, enabling the book to be con- 
sulted with more rapidity and prompti- 
tude." — Dailt/ News. 

"The compilers being sdiolars and 
gentlemen, have taken -pains and mode 
their book a valuable one, of which we 
can prophesy new and even improved 
editions." — Publishers^ Circular. 

" An extremely handy book of refer- 
ence. On the whole succinctness, clear- 
ness and condensation of matter have 
been happily studied and effectually se- 
cured in the double columns of a small 
octavo volume." — Bookseller. 
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DAVIS'S COTTKTY 0OT7BT RULES AKD ACTS OF 1875 
and 1876. 

THE COUNTY COUET RULES, 1875 and 1876, 
with Forms and Scales of Costs and Fees; together with the 
County Courts Act, 1875, and other recent Statutes affecting the 
Jurisdiction of the County Courts. Forming a SUPPLEMENT 
to the Fifth Edition of the COUNTY COUET PBACTICE and 
EVIDENCE, but entirely complete in itself. By James Edwaed 
Dayis, of the Middle Temple, Esq., Barrister-at-Law. In 1 vol* 
8yo. 168, cloth. 



" Such difladyantages aa are inherent 
to a Sapplement he has reduced to a 
minimum by numerous references and 
a full index to the vh(de wcnrk. Some 
notion can be gBi?<Bd of the extent of 
the new matter with which Mr. Davis 
had to deal from the fact that tiie 
volume before us contains, ezdusiyely 
of the index, 826 pages of matter. The 
volume is in a neat and handy form and 
well adapted for general use." — Law 
Journal. 

"We will merely content ourselves 
with pointing out that the additions 
and changes as regards County Court 
jurisdiction have been very great and 
miportant, and that tiiis volume indi- 
cates them in a well-arranged and con- 
venient form. Its issue has been wisely 
delayed, so as to include the Rules of 
1876." — Law Magojcine. 

" We have here in good type and con- 
veniently arranged eul the new lesnsAa^ 
tion, whether parliamentary or judicial, 



relating to County Courts. The book 
opens with the act of last session, 
shortly annotated ; then follow the por- 
tions of other acts passed last session 
which relate to County Courts; and, 
after these, the Consolidated Bules is- 
sued last year, and the new Rules which 
came in force on Monday last. A very 
full index is added, containing refer- 
ences, not only to the present volume, 
but idso to the work to which it is in- 
tended as a supplement." — Solicitort? 
Journal. 

"The number of statutes affecting 
County Courts passed in 1874 — 76 is 
certainly formidable, and required to 
be brought at once to the notice of 
practitioners. This Mr. Davis does in 
a form which has thoroughly recom- 
mended itself to the profession. The 
voluminous index will form an excel- 
lent guide to the legislation as well as 
to ih& rules and ordon." — Law Times. 



DAVIS'S COUNTY COTJRTS PBACTICE & EVIDENCE. 

—Fifth Edition. 

THE PEACTICE AND EVIDENCE IN ACTIONS 
IN THE COUNTY COUETS. By James Edward Davis, of 
the Middle Temple, Esq., Barrister-at-Law. Fifth Edition. 8vo. 
38d. cloth; 43d. calf. 

This ia the only toorh on the County Courts which gives Forms of Plaints and treats 
fuUy of the Law and Evidence in Actions and other Proceedings in these Courts. 



• • 



" We believe Mr. Davis's is the best 
and newest work on County Court prao- 
tioe." — Jjaw Times. 

**Mr. Davis's works are all con- 
^icuous for deamess and accuracy. 
The present edition will fully sustain the 
well-eamed reputation of the work." 
— Solicitors* JoumoJl, 



" It is hardly necessary for us to sum 
up in favour of a book which is so 
popular that the several editions of it 
pass rapidly out of print. All we need 
say is, tnat the verdict of the purchasing 
public has our entire appr<K>ation." — 
Law Journal. 



0.- 



.<> 



•;>- 



MESSRS. BUTTERWORTH, 7, FLEET STREET, E.G. 13 



o 



I>AVIS'S EQUITY AND BANKBTTPTCY IN THE 
COUNTY COUBTS, 

THE JUEISDICTION & PEACTIOE of the COUNTY 
COUETS in Equity (including Friendly Societies), Admiralty, 
Probate of Wills, Administration, and in Banfauptcy. By J. E. 
Davis, of the Middle Temple, Esq., Barrister-at-Law. 1 vol. 8vo. 
ISd. cloth ; 22s. calf. 
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This workf although issued separately f/ams a Supplementary ^ or Second f Volume 
to Davids County Courts Practice and Evidence in Actions. 



KOBEBTS' PRINCIPLES OF EaUITY.— Third Edition. 

THE PEINCIPLES OF EQUITY as administered in 
the SUPEEME COUET OF JUDICATURE and other Courts 
of Equitable Jurisdiction. By Thomas Archibald Egberts, 
of the Middle Temple, Esq., Barrister-at-Law. Third Edition. 
8vo. 18«. cloth. 



'*The work is calculated to prove 
useful to the profession, but more 
especially to the student class of our 
raiders, and we cordially recommend it 
to them." — Law Journal. 

** The author tells us, in the preface 
to this edition, that he wrote the fbist 
edition for students, but that he has 
carefully revised the whole work, and 
enlarged it with short references to 
books and cases, so as to adapt it not 
only to the wants of students but also 
for the use of practitioners. The book 
is praiseworthy." — Law Times. 

"The work, however, will be found 
to abound in useful summaries of the 
leading doctrines in equity, and the 
student and practitioner may safelv 
tdj on finding this work executed with 
great experience and knowledge of the 



subject, which are indeed the only sure 
foundation for a work of this kind cal- 
culated to be useful."-Vtt«(ic« of the 
Peace. 

" Practitioners would find in it much 
that they imperfectly know, and stu- 
dents would find much rudimentary 
learning. By studious compression the 
author nas contrived to introduce into 
by no means a large book a surprising 
amount of matter."— Solicitors^ Journal, 

"This work, by a member of the 
Chancery bar, will meet a want whidi 
must have been felt by every student of 
equity since the passing of the Judica- 
tiu:e Acts. Mr. Boberts's work is more 
extensive than Mr. Smith's, as well as 
more readable. The table of statutes is 
especially valuable." — Law Examination 
Journal, April, 1877. 
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BE COLYAB'S LAW OF GUABANTEES. 

A TEEATI8E ON THE LAW OF GUAEANTEES 
and of PEINCIPAL and SUBETY. By Heney A. De Colyak, 
of the Middle Temple, Barrister-at-Law. 8vo. 145. cloth. 



" Mr. Colyar's work contains internal 
eyidenoe that he is quite at home with his 
subject. His book has the great merit of 
thtnroughness. Hence its present value, 
and hence we venture to predict will be 
its enduring reputation."— Zaw Times. 

** The whole work displays great care 
in its production ; it is dear in its state- 
ments of the law, and the result of the 
many authorities collected is stated 
with an intelligent appreciation of the 



subject in hand." — Justice of the JPeaee. 

"The volume before us is a very dear 
and trustworthy statement of toe pre- 
sent bearing and scope'of the law on all 
suchquestions." — Standard. 

**The arran^fement of the work is 
good, the subject is treated fully yet 
concuely, and an excdlent index is 
added. The book will, we think, be 
found of use to law students as weU as 
legal practitioners."— uKAtfnomm. . 
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GHUTB'S EatnXY IN lUBULTION TO COMMON ULW. 

EQUITY UNDEE THE JUDICATUEE ACT, or the 
Jtelation of Equity to Common Law. By Chaloneb William 
Chute, Banister-at-Law; Fellow of Magdalen College, Oxford; 
Lecturer to the Licorporated Low Society. Post 8yo. 9s. cloth. 

" Mr. Chute kaa a chance of prolonged 
existence. Hi* book t« not on the Judieo' 
lure Act. His manner is eyidentlyphilo- 
aophical. and provea the capacity of the 
antlunr for the position of a lecturer, 
while it is jnat the kind of teaching by 
which students are attracted to the 
light. Students may here congratulate 
themselyes on the possibility ox finding, 
within the limits of two hundred pa^, 
many of the chief doctrines of Equity, 
set f(wth briefly, lucidly and com- 
pletely." — Law Journal. 

**Ail the more important brandies 
of Equity are fully discussed by Mr. 
Cliute; and we may add that his style 
presents a very agreeable contrast to 
the general s^le of law books. In 
conclusion, we would heartily recom- 
mend this most instructiTe and interest- 
ing work to the perusal of the student, 
regretting that the limits of our space 
confine us to so brief a notice of it." — 
Late Examination Seporter. 

'*Mr. Chute's Lectures on Equity 
attracted considerable attention when 
tiiey were delivered before the Incor- 
porated Law Society, and he has done 
wisely in making them the basis of the 
present volume, which can scarcely fail 
to become a standard work on the sub- 
ject of whidi it treats." — Morning Poet. 



** The book is deserving of praise, 
both f (nr deamess of ezi>osition and for 
the interesting way in which modem 
cases are used to illustrate the doctrines 
expounded. As it stands it appears to 
us to be a useful guide to the leading 
prindplesbf Equity Jurisprudence. The 
book IS written in easy and familiar 
langua^, and is likely to prove more 
attractive to the student than many 
formal treatises." — Solicitors' Journal. 

** To the student commencing to study 
under the new sjrBtem, Mr. Chute's 
treatise may prove of service. He 
thinks dearly, writes very well. As a 
small and modtorious contribution to 
the history of jurisprudence it deserves 
to be welcomed." — Law Times. 

**The work is consdentiously done, 
and will be useful to the student at the 
present moment." — Echo. 

"Mr. Chute's book is founded upon 
lectures deliveicd by him to the students 
at the Law Institution. The object of 
it is to point out condsdy the prindples 
on which the doctrines of Equity de- 
pend, and to show the relation of equity 
to the common law, and Uie work is a 
useful one for the class of persons to 
whom the lectures were dehvered."— 
Athenemm. 



TBOWEB'S PREVALENCE OF EaUITY. 

A MANUAL OF THE PREYALENCE OF EQUITY, 
under Section 25 of the Judicature Act, 1873, amended by the 
Judicature Act, 1875. By Chaeles Francis Troweb, Esq., 
M.A., of the Inner Temple, Bamster-at-Law, late Fellow of 
Exeter College, and Vinerian Law Scholar, Oxford, Author of 
" The Law of Debtor and Creditor," " The Law of the Building 
of Churches and Divisions of Parishes," &c. 8vo, 5«. clotii. 

tained in a compressed form within its 
pages is very considerable, and on the 
whole it appears to be accurate. The 
work has been carefully revised, and is 
well and dearljr printed."— JEkno Times. 
" The propositions are fairiy worked 
out and substantiated by references. 
The author hopes that his pages may be 
useful to the common law bruich of the 
profession, whidi now finds itsdf called 
upon to apply the prindples of equity 
to practice. Mr. Trower's man^^nl may 
save them some hunting in text boou 
of equity." — Law Journal, 



"We congvatulate Mr. Trower on 
having produced a concise yet. compre- 
hensive treatise on the Prevalence of 
Equity under the 26th section of the 
Judicature Act, which cannot fail to 

Srove of great service alike to the stu- 
ent and to practitioners of the common 
law branch of the profession, who, undor 
the recent legislation, find themsdves 
called upon, probably for the first tune, 
to stnd^ and apply^ in practice the equi- 
table prindples whidi now * prevail.' '* — 
Law Magazine^ February, 1877. 
*'The amount of information oon- 
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FOLEABD ON SLANDER & LIBEL.— Fourth Edition: 

THE LAW OF SLANDEE AND LIBEL (founded 
upon Starkie's Treatise), including the Pleading and Evidence, 
Civil and Criminal, adapted to the present Procedure; also 
MALICIOUS PEOSECUTIONS and CONTEMPTS of COUET. 
By H. C. FoLKAED, Barrister-atrLaw. In 1 thick vol. roy. 8vo. 
45«. cloth. 



"The fourth edition of this well- 
known work on Slander and Libel, to 
which circumstances have i)reyented our 
recordingr an earlier notice in these 
pages, reflects great credit on the 
learned author by the evidence which it 
^diibits of laborious carefulness and 
discriminating jud^ent, together with 
their resultant luadity, accuracy and 
comprehensiveness. There is a full 
table of cases, and the index appears 
to be copious and well executed." — 
Law Magazine^ August, 1877. 

" It is well that such a treatise should 
have been re-edited, and it is well that 
it ^ould have been edited by so careful 
and painstaking a man as Mr. Folkard." 
— Law Magazine. 

" The rc»I mmt of the author of such 
a work as this, must consist in careful 
ooUation and systematic arrangement of 



decided cases. No one can say that 
Mr. Folkard has failed in the full dis- 
chai^ of this onerous duty, and we are 
sure that he will earn, as he will obtain, 
the gratitude of the profession."— Zau; 
JoumaX, 

" "We recommend Mr. Folkard's work 
to the attention of the profession and 
the public. It is, as now edited, very 
valuable." — Imw Times. 

" It would be difficult to find any'part 
of his subject which Mr. Folkaid has 
not fully investigated, and the result 
is a valuable addition to the lawv^s 
library, which for many years has been 
much needed." — Justice of the Peace. 

''It has been most laboriously exe* 
cuted. The profession may, we think, 
be pretty confident that whatever has 
been decided upon the Law of libel will 
be found here." — Solicitors* Journal, 



HUNT'S LAW OF FBATJDS AND BILLS OF SALE. 

THE LAW relating to FEAUDULENT CONVEY- 
ANCES under the Statutes of Elizabeth and the Bankrupt Acts; 
with Eemarks on the Law relating to Bills of Sale. By Arthub 
Joseph Hunt, of the Liner Temple, Esq., Barrister-at-Lawi 
Author of "A Treatise on the Law relating to Boundaries, Fences 
and Foreshores." Post 8vo. 9a. cloth. 



" Mr. Hunt has brought to bear npon 
the subject a clearness of statement, 
an orderliness of arrangement and a 
subUety of logical acuteness whidi 
carry hun far towards a complete sys- 
tematizalion of all the cases. Neither 
has his industry been lacking; tlie cases 
that have arisen under 'llie Bank- 
ruptcy Act, 1869,* and under the Bills 
of Sale Act, have been carefully and 
completely noted up and disposed by 
him in their appropriate places. The 
index also is both accurate and careful, 
and secures much facility of reference 
to the various matters which are the 
subjects of the work." — Law Magazine. 

" Though smaller in size, Mr. Hunt's 
book deals with fraudulent conveyances 
under the Bankruptcy Acts, a subject 
which Mr. May in his work left almost 
untouched, aluiough his book has the 
undoubted merit of being the first to 
toeak fresh ground in treating fraudu- 
lent conveyances in a separate volume. 



In reviewing that book last year we 
took occQjsion, while praising the in? 
dustry and care with which it was com- 
piled, to remark on the obscurity of 'its 
style. In this respect its younger rival 
has considerable advantage. Mr. Hunt's 
book is as readable as a treatise on so 
technical a subject can well be made. 
Mr. Hunt's arrangement of his materials 
follows an orderly and intelligible plan. 
The index is apparently carefully pre- 
pared, and the table of cases shows that 
none of the recent cases have been over- 
looked. Mr. Hunt has produced a really 
useful book imencumbered by useless 
matter, which deserves great success as 
a manual of the law of fraudulent dis- 
positions of property." — Law Journal. 

''The author has collected with in- 
dustry and care the authorities bearing 
on the Questions he has undertaken to 
deal wim. The matter is conveniently 
broken up, and the reader is assisted by 
a good index." — Solicitor^ Journal, 
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BITNB'S AGBICULTUBAL HOLDINGS ACT, 1875. 

The LAW of COMPENSATION for UNEXHAUSTED 
AGRICULTURAL IMPROYEMENTS, as amended by the 
Agricultural Holdings (England) Act, 1875. By J. W. Willis 
Bund, M.A., of Lincoln's Inn, Barrister-at-Law, Author of 
*' The Law relating to Salmon Fisheries in England and Wales," 
&c. 12mo. 55. cloth. 



»< We think this design has been well 
aooompliflhed. The provisioni of the 
new law are, on the whole, aocorately 
stated and so dearly explained that the 
unprofessional reader will find it easy 
to understand their meaning and effect. 
In the Appendix he provide a scries of 
useful forms." — Solicitortf Journal. 

« The chapter on the ai)plioation of 
the act (Chap. 7) is clearly and concisely 
written, and the summary at the end of 
the chapter, setting out the most im- 
portant points to be attended to by both 
umdlords and tenants, will be found 
▼ery useful. The book is a good sup- 
plement to any treatise on the law of 
landlord and tenant. The index is ex- 
haustiy^ and the collection of forms 
supplies all that can be required." — 
IjOW Magazine. 

** It will be found very serviceable to 
all those who have to administer the 
Agricultural Holding Act of last ses- 
sion, and by all practically interested in 
it, whether as landlords, tenants or 



valuers." — Daity News, 

** A more complete voltune never came 
under our notice." — Worcester Herald. 

** This is a simple and useful summary 
of the provisions of the present statutes 
on this subject, with oraers and foims 
f or nractical application." — Standard. 

'*lt wiU enable any farmer or land- 
owner to understand precisely what are 
the conditions at present existing as to 
comnensation for improvements by law 
and by custom of the country." — Cham- 
ber ofApricvlture Journal. 

" He mtends it for landowners, far- 
mers, land stewards and the like. All 
who have any interest in landed pro- 
perty may read it to advantage." — Land 
and Water. 

"Mr. Willis Bund has oompressed 
into a simple and convenient form the 
information needful for understandizig 
the bearing of the Agricultural Hold- 
ings Act on the law of compensation 
for unexhausted improvements." — 
Saturday Review. 



FAWCETT'S LAW OF. LANDLORD AKD TENANT. 

A COMPENDIUM OP THE LAW OP LANDLORD 
AND TENANT. By William Mitchell Fawcett, Esq., ot 
Lincoln's Inn, Barrister-at-Law. 1 vol. 8yo. 14«. clolh. 

« This new compendium of the law on 
a wide and complicated subject, upon 
which information is constantly re-^ 
quired by a vast number of i>er8ons. is 
sure to be in request. It never wanders 
from the point, and being intended not 
for students of the law, but for lessors 
and lessees, and thdr immediate ad- 
visors, wisely avoids historical disquisi- 
tions, and uses lan^piage as untechnical 
as the subject admits." — Imw Journal. 

" Mr. Eawcett takes advantage of this 
characteristic of modem law to impart 
to his comi>endium a d^ree of authen" 
tieity which greatly enhances its value as 
a convenient medium of reference, for 
he has stated the law in the very words 
of the authorities." — Law Magazine. 

''The amount of information com- 
pressed into the book is very large. The 
plai\ of the book is cxtremdy good, and 



the arrangement adopted has enabled 
the author to put together in one place 
the whole law on any particular branch 
of the subject, and to avoid repetitions. 
In this respect, though probaoly from 
its smaller size it must contain less in- 
formation than Woodfall, it will be 
found far more convenient for ordinary 
use than that treatise." — Solicitorr 
Journal. 

" Above all, it has been his puroose 
to state the law in the langui^pe of the 
authorities, iiresenting the principles 
enunciated in the very words of the 
judges. Another excellent feature is a 
concise summary of the effect of each 
enactment in the marginal notes. It 
will be seen from this that the book is 
thoroughly practical ; and as such wiU 
doubtless mid a favourable reception 
from the profession."— Zato Times, 
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COOTE'S PROBATE PRACTICE.— Eighth Edition. 
THE COMMON FOEM PEACTICE OF THE HIGH 

4 

COTJET of JUSTICE in granting Probates and Administrations. 
By Hexry Charles Coote, F.SA., late Proctor in Doctors' 
Commons, Author of **The Practice of the Ecclesiastical Courts, 
&c. &c. Eighth Edition. In 1 vol. 8vo., 265. cloth; 30». calf. 



}> 



•*• The Forms as printed in this work are in strict accordance with the Orders of Court 
and Decisions of the Right Hon. Sir James Hanneriy and are those which are in use 
in the Principal Registry of the Probate Divisional Court. 



" The above is another name for what 
is commonly known to the profession as 
Coote's Probate Practice, a work about 
as indispensable in a solicitor's office as 
any book of practice that is known to 
lis. The seventh edition is chiefly dis- 
tinguishable from the sixth edition in 
this, that certain important modifica- 
tions and alterations are effected which 
have been rendered necessary by the 
Judicature Acts. Judicial decisions 
subsequent to the last edition have been 
carefidly noted up. We notice several 
new and useful forms ; and the author 
has not only attempted, but has in the 
main succeeded, in adopting* the forms 
and directions under the old Probate 
practice, as embodied in previous edi- 
tions of the work, to the new procedure 
under the Judicature Acts. Solicitors 
know that the difficulties in the way of 
satisfsring the different clerks at Somer- 
set House are frequently great, and 
there is nothing so likely to tend to 
simplicity of practice as Mr. Coote's 
ibooK." — Law Times. 

" In less than twenty years the worTc 
has reached a seventh edition, and this 
new edition finds its raison d'itre in the 
changes introduced by the Judicature 
Acts. Mr. Coote has set forth so much 
of the recent legislation as merged the 



Court of Probate in the High Court of 
Justice, and has explained me effects of 
such legislation as regards the subject 
matter of his book. He has also 
amended his forms in obedience to the 
new law. The edition, so far as Com- 
mon Form Business is concerned, main- 
tains the reputation of the work^ and 
in the present day, when every sohcitor 
conducts Probate business, will doubt- 
less command the same popularity as 
those editions which have preceded it." 
— Law Journal. 

" Nearly five years have elapsed since 
the publication of the last edition of 
this Dook, which has long held a high 
reputation among solicitors, but we find 
little change in its contents. The Judi- 
cature Acts, which have rendered obso- 
lete so many works of practice, have left 
this almost untouched. The chief 
changes in this edition appear to be the 
alteration of the headings of many of 
the forms ; the insertion of sevei^ new 
cases and of some of the judgments of 
Dr. Bettesworth ; of the fees to be taken 
by solicitors and i>aid to the Court in 
Common Form Business, as directed by 
the Bules of 1874 ; and a considerable 
increase in the number of forms in 
Non-contentious Business." — Solicitors* 
Journal, 



DENISON AND SCOTT'S HOUSE OF LOBBS APPEAL 
PRACTICE. 

APPEALS TO THE HOUSE OF LOEDS: Procedure 
and Practice relative to English, Scotcli and Irish Appeals; with 
the Appellate Jurisdiction Act, 1876; the Standing Orders of 
the House ; Directions to Agents ; Forms, and Tables of Costs. 
Edited, with Notes, Eeforences and a full Index, forming a 
complete Book of Practice under the New Appellate System. 
By Chaeles Marsh Denisox and Chables Hekdebson Scott, 
of the Middle Temple, Esqs., Barristers-at-Law. Yery nearly 
ready, in 1 vol. 8yo. cloth. 
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SHELFOBD'S BAILWAYS.— Fourth Edition, by Glen. 

SHELFOED'S LAW OF RAILWAYS, containing the 
whole of the Statute Law for the Eegulation of Eailways in 
England, Scotland and Lreland. With Copious Notes of Decided 
Cases upon the Statutes, Litroduction to the Law of Eailways, 
and Appendix of Official Docmnents. Fourth Edition, by 
W. CtrxxiNGnAM Glen, Bamster-at-Law, Author of the " Law 
of Highways," **Law of Public Health and Local Govern- 
ment," &c. 2 vols, royal 8vo. 633. cloth; 75«. calf.. 



'* Though we have not had the oppor- 
tunity of going oonsdentiouBly throi^h 
the whole of tnia elaborate compilation, 
we have been able to devote enough 
time to it to be able to apeak in ue 
highest tenuB of the judgment and 
aMity with, which it has oeen prepared. 
Its execution guite justifies the repu- 
tation which Mr. Glen has already ac- 
quired as a legal writer, and proves that 
no one could have been more prox)erly 
singled out for the duty he has so well 
disdiarged. The work must take its un- 
questionable position as the leading Manual 
of the Railway Law of Great Britain. 
. , . The cases seem to have been ex- 
amined, and their effect to be stated 
with much care and accuracy, and no 
channd from which information could 
be gained has been neglected. Mr. 
Olen, indeed, seems to oe saturated 
with knowledge of his subject. . . . The 
value of the work is greatly increased by 
a number of supplemental decisions, 
which give all the cases up to the time 
of publication, and by an index which 
appears to be thoroughly exhaustive." 
— Law Magazine. 

"Mr. Glen has done wisely in pre- 
servmg that reputation, and, as far as 
possible, the text of Shelf ord — though 
very extensive alterations and additions 
have been required. But he has a daim 
of his own. He is a worthy successor of 
the original author, and possesses much 
of the same industry, skill in arrange- 
m^it and astuteness in enumerating 
the points really decided by dted cases. 
But we have said enough of a work 
already so well known." — Laio Times. 

"Mr. Glen has modestly founded his 
work as a superstructure on that of Mr. 
Leonard Shelford, but he has certainly 
claims to publish it as a purely inde- 
pendent composition. The toil has been 
OS great, and the reward ought to be as 
complete, as if Mr. Glen had disre- 



garded all his predecessors in the pro- 
duction of treatises on railway utw. 
. . . Since the year 1864 he has been 
unoeasinf ly engaged in collecting mate- 
rials, and though he has been rcsady for 
the printer for some time, and has de- 
layed the appearance of the volumes in 
the exx>ectation of legislative changes in 
railway law, yet he has ex-pendoS. full 
five years of care and attention on his 
work. Let us hope that he wiU have no 
cause to think his labour has been in 
vdin. At any rate we may venture to 
predict that Mr. Cunningham Glen*s edi- 
tion of Shelford on Eailways will be the 
standard work of our day in that depart- 
ment of law." — Law Journal. 

" Far be it from us to under value Mr. 
Bhelford's laboiuns, or to disparage his 
merits. But we may nevertlidess be 
permitted to observe tiiat w?iat has 
hitherto been considered as * the best work 
on the subject^ (Shelford), has been ii»- 
measurably improved by the application of 
Mr. Glen*8 diligence and learning. . . . 
Sufficient, however, has been done to 
show that it is in every respect worthy 
of the rei>utation which the work has 
always enjoyed." — Justice of the Peace. 

" The practitioner will find here col- 
lected together all the enactments bear- 
ing on every possible subject whidi may 
come before him in connection with 
railways or railway travelling. "What- 
ever questions may arise, the lawyer 
who has this book upon his shelves, 
may say to himself, 'n there has been 
an^ legislation at all connected with 
this branch of the subject I shall at once 
find it in Shelford ;' and it needs not to 
be said that on this account the book 
will be a very * comfortable' one to 
possess. The collection is equally ex- 
haustive in the matter of rules, orders, 
precedents and documents of official 
authority." — Solicitors^ Journal. 
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GRANT'S BANKERS AND BANKING COMPANIES. 
By B. A. FISHEB.— Continued to 1876. 

GEANT'S TEEATISE ON THE LAW EELATING 
TO BANKEES AND BANKENG COMPANIES. Thiid 
Edition. With an Appendix containing the Statutes in force 
and Supplement to 1876. By E. A. Fisher, Esq., Judge of 
County Courts. 8vo. 283. cloth ; 333. caK. 



** Eight years sufficed to exhaust the 
second edition of this valuable and 
standard work, we need only now 
notice the improvements which have 
been made. We have once more looked 
through the work^ and recognize in it 
the sterling merits which have ac- 
quired for it the high position which it 
holds in standard legal literature. Mr. 
Eisher has annotated all the recent 
cases." — Law Times. 

"Prior to the publication of Mr. 
Grant's work on this subject, no treap- 
tise containing the required informa- 
tion existed ; and, since its appearance, 
such important alterations respecting 
banks and bankers have been intro- 
duced, that the work needed in many 
-paxta entire reconstnlction and arrange- 
ment. The last two editions have been 
entrusted to the care of the gentleman 
whose name is attached to the work. 
Mr. Fisher's name is in itself a guaran- 
tee that his duties of editor have been 
ably and conscientiously i)erformed. 
In this respect we can assure those 



interested in the subject of this book, 
that they will in no respect be disap- 
I)ointed ; obsolete and immaterial mat- 
ter has been eliminated, and the present 
edition -presents the existing law. of 
bankers and banking eompames as it at 
present exists." — Justice of the Peace, 

"It is eight years since Mr. Fisher 
published ue second edition of this 
practical book, and it now appears again 
re-edited by the same hand. Its steady 
sale shows that the public for whom it 
is written have recognized the kindness 
that was meant them, and makes a 
more elaborate recommendation supers 
fluous. We must add, however, that 
the additions to the work, and the 
alterations in it which Mr. Fisher has 
made, are, as far as we can judge, real 
improvements, and that he mis not 
failed to follow out the recent cases. 
The book used with care will no doubt 
be of great practical service to bankers 
and their legal advisers." — Solicitors' 
Journal. 



DOWELIi'S STAMP DUTIES AND STAMP LAWS. 

A HISTOEY and EXPLANATION of the STAMP 
DUTIES, containing Eemarks on the Origin of Stamp Duties, a 
History of the Duties in this Country from their commencement 
to the present time, Observations on the past and the present 
State of the Stamp Laws, an Explanation of the System and the 
Administration of the Tax, Observations on the Stamp Duties in 
Poreign Countries and the Stamp Laws at present in force in the 
United Eangdom ; with Notes, Appendices and a copious Index. 
By Stephen Dowell, M.A., of Lincoln's Inn, Assistant Solicitor 
of Inland Eevenue. 8vo. 12a. 6d, cloth. 
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nSHEB'S LAW OF MOBTGAGS-Tliird Edition. 

The LAW of MORTGAGE and OTHER SECURITIES 
UPON PROPEETY. By William Richaed Fisheb, of 
Lincoln's Inn, Esq., Barrister-at-Law. 2 vols. roy. 8vo. 6O5. 
cloth; 72a. calf. 



** This work has built up for itself, in 
the experienced opinion of the proies- 
■ion, a very hifph reputation for careful- 
ness, accuracy and lucidity. This repu- 
tation is fully maintained in the present 
edition. The law of securities upon 
property is confessedly intricate, and, 
probably, as the author justly observes, 
embraces a greater variety of learning 
than any other single branch of the 
English law. At the same time,, an 
accurate knowledge of it is essential to 
every practising barrister, and of daily- 
requirement amongst solicitors. To aU 
such we can confidently recommend Mr. 
Fisher's work, which will, moreover, 

Srove most useful reading for the stu- 
ent, both, as a storehouse of informa- 
tion and as intellectual exerciae.'' — 
Law Magazine. 

** Those who are familiar with the 
work know that it is never prolix, that 
it is accurate and complete: and we 
think that the present edition will not 
diminish its reputation in these respects. 
On subjects upon which we have ex- 
amined it we l^ve found the cases dili- 
gently collected and carefully stated, 
and the effect of the new legislation very 
conciselv given. The various points 
upon whi(m the Judicati^re Act nas a 
bearing on Mr. Fisher's subject are veiy 
well annotated ; and not only on this 
subject, but as the general result of an 
examination of this edition, we can say 
that it contains evidence of unremitting 
care and industry." — SoUeitora* Journal. 

** His work has long been known as 
the standard work on the law of mort- 
gages, and he has now published his 
SiSd edition. The object and scope of 
his work is probably familiar to most of 
our raiders. It is, as the author him- 
self says, * to explain the nature of the 
different kinds of securities, the rights 
and equities which they create, and the 
manner of and circumstanoes attending 
their discharge. The earlier parts of 
the work have been recast, and now ap- 
jpetat in the language and arrangement 
used in the completed part of the * Digest 



of the Law of Mortgage and Lien,* which 
Mr. FuBher designed and executed for 
the Digest Commission.* This system 
of classification, by adoption of compre- 
hensive and formally stated proposi- 
tions, is the right mode of framing a 
work of this nature, and the present 
edition of Mr. Fisher's work is, without 
doubt, a vast improvement on the last 
edition. The form and style admit of 
little exception. The work is not much 
enlaiged in bulk ; but, besides the new 
statu^ and decisions relatixig to the 
subject, the author has added a great 
number of references to contonporary 
reports not formerly dted. In conclu- 
sion we may compliment Messrs. Butter- 
wort^ on the excellent type and correct 
printing of these volumes; and the hand- 
some and convenient style in which they 
have been got up."— Law Journal. 

" We have received the third edition 
of the Law of Mortgage, by William 
Bichard Fisher, Bamster-at-Law, and 
we are very glad to find that vast im- 
provements have been made in the plan 
of the work, which is due to the incor- 
poration therein of what Mr. Fi^er 
designed and executed for the abortive 
Digest Commission. In its present 
form, embracing as it does all ^e sta- 
tute and case law to the present time, l^e 
work is one of great value." — Zmw Times. 

" Since the publication of the second 
edition its author has bestowed stiU 
further consideration on the subject of 
mortgage and other securities upon 

Erty during his emi>loyment by the 
t of Law Commissioners. He has 
lied all the recent statutes and 
decisions affecting his subject, besides 
adding a great number of references to 
contemporary reports not cited in the 
former editions ; and certainly, if any- 
thing could console a lawyer in findrng 
the most familiar volumes upon his 
shelves superseded by later editions, it 
would be to find that the later editions 
are so exuberant with additional tbIuo 
as is this of Fisher on Mortgages.*'— 
Irish Law Times. 
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liEWIS'S INTRODUCTION TO CONVETANCING. 

PRINCIPLES OF CONVEYANCING EXPLAINED 
and ILLUSTEATED by CONCISE PEECEDENTS. With an 
Appendix on the Effect of the Transfer of Land Act in Modifying 
and Shortening Conveyances. By Hubert Lewis, B.A., late 
Scholar of Emmanuel College, Cambridge, of the Middle Temple, 
Barrister-at-Law. 8vo. 18«. cloth. 



*'Mr. Le-wis is entitled to the credit 
of having produced a verv useful, and, 
at the same time, original work. This 
will 'appear from a mere outline of his 
plan, \mich is ver^ ably worked out. 
The manner in which his dissertations 
elucidate his subject is clear and prac- 
tical, and his expositionB, with the help 
of his precedents, have the best of aU 
qualities in such a treatise, being emi- 
nently judicious and substantial. Mr. 
Lewis's work is conceived in the right 
spirit. Although a learned and goodly 
volume, it may yet, with perfect pro- 
priety, be called a * handy book.' It is 
besides a courageous attempt at legal 
improvement; and it is, perhaps, oy 
works of such a character tnat law re- 
form may be best accomplished." — Law 
Magazine and Beview. 

"By the diligent and painstaking 
student who has duly mast^?ed the law 
of property, this work will undoubtedly 
be hailed as a very comprehensive ex- 
ponent of the Fnnciples of Convey- 
ancing." — Leguleian^ or Articled CUrkt^ 
Magazine. 

" The perusal of the work has given 
us much pleasure. It shows a thorough 
knowledge of the various subjects 



treated of, and is clearly and intel-> 
ligibly written. Students will now not 
only be able to become proficient drafts- 
men, but, by carefully studying Mr. 
Lewis's dissertations, may obtam an 
in«ight into the hitherto neglected Prin- 
ciples of Conveyancing." — Legal Ex- 
aminer. 

" On the whole, we consider that the 
work is deserving of high praise, both 
for design and execution. It is wholly 
free from the vice of bookmaking, and 
indicates considerable reflection and 
learning. Mr. Lewis has at all events 
succeeded in producing a work to meet 
an acknowledged want, and we have no 
doubt he will find many grateful readers 
amongst more advanced, not less than 
among younger students." — Solicitor^ 
Journal and Reporter. 

" Mr. Lewis has contributed a valuable 
aid to the law student. He has con- 
densed the Practice of Conveyancing 
into a shape that will facilitate its re- 
tention on the memory, and his Pre- 
cedents are usefully arranged as a series 
of progressive lessons, which may be 
either used as Ulustrations or exerdscs." 
Law Times. 



l^EWIS'S INTBOBUCTION TO EaXHTT DRAFTING. 

PEINCrPLES OF EQUITY DEAFTING, Avith an 
APPENDIX of FORMS. By Hubert Lewis, B.A., of the 
Middle Temple, Barrister-at-Law, Autiior of ** Principles of 
Conveyancing Explained and Illiistrated." Post 8vo. 12«. cloth. 

%• This workf intended to explain the general principles of Equity Drafting ^ oa weU as 
to exemplify Pleadings of the Court of Chancery ^ toill be useful to lawyers resorting 
to the New Equity Jurisdiction of the County Courts, 



" Practically the rules that apply to 
the drafting and reading of bms will 
apply to the composition of the County 
Court document that will be substituted 
for the bUl. Mr. Lewis's work is there- 
fore likely to have a much wider circle 
of readers than he could have antici- 
X>ated when he commenced it, for almost 
every page will be applicable to County 
Court I^actice, should the bUl, in any 
i^ape or imder any^ title, be retainea 
in the new jurisdiction, — ^without it we 
fear that equity in the County Courts 



will be a mass of uncertainty,— with it 
every practitioner must learn the art of 
equity drafting, and he will find no 
better teacher than Mr. Lewis." — Law 
Times. 

" We have little doubt that this work 
will soon gain a very favourable place 
in the estimation of the Profession. It 
is written in a clear and attractive style, 
and is plainly the result of much 
thoughtful and consdentious labour." 
— Law Magazine and Review. 
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BEDFOBD'S FINAL EXAMINATION GXTTDE TO 
PROBATE AND DIVORCE. 

THE FINAL EXAMINATION GUIDE to the LAW 
of PEOBATE and DIVOECE : contaming a Digest of Einal 
Examination Questions with the Answers. By E. H. Bedford, 
Solicitor,Temple, Author of the "Final Examination Guide to the 
iWctico of the Supreme Court of Judicature," &c. Post 8vo. 4«. 

** The examiners have added aa extra pupils and candidates generally in the 

sabjects in the * Final ' tiie Probate and examination in acquiring- due knowledge 

Divorce Law. "Mr. E. H. Bedford, of these subjects. His Guide takes the 

Solicitor, who sooms to be always favourite form of questions and answers, 

anxious to keep abreast of the tide, has and seems to have been carefully and 

prepared a Omde ox Manual to aaast his accurately compiled." — Law Journal. 

BEDFOBD'S FINAL EXAMINATION GUIDE. 

THE FINAL EXAMINATION GUIDE TO THE 
PEACTICE of the SUPEEME COUET of JUDICATUEE, 
containing a Digest of the Final Examination Questions, with 
many New Ones, with the Answers, under the Supreme Court of 
Ju^cature Act. By Edward Henslowe Bedford, Solicitor, 
Temple. In 1 vol. 8vo. 7«. 6d. cloth. 

*< Every conceivable question appears which are likely to be set down under 

to have been asked ana a fuU answer is those Acts and the New Rules, with 

ffiven in eadi case. Mr. Bedford really answers thereto. The chief point is that 

Knows better than we do what students the answers should be e^iaustive as 

require, and we have no doubt that his well as concise, and in this respect great 

compilation will be extensively used. merit is shown in the present Digest." 

It contains a sufficient index." — Law — Law Journal. 

Times. "Mr. Bedford's Final Examination 

*'Mr. Bedford, with his usual dili- Qxude supplies a want which will be 

gence and jnpmptitude, has contempo- much felt by students as to what they 

raneoualy with tiie commencement of are to read with reference to the new 

the operation of tiie Judicature Acts practice. The Guide and Tune Table 

published for the benefit of his pupils by the same author will be found useful 

and other law candidates for the Fmal helps to students in perusing the Judica- 

Examination a Digest of Questions ture Acts." — Law Examination Journal. 



By the same Author, on a Sheet, la. 

'A TABLE of the LEADING STATUTES for the 
INT^EMEDIATE and FINAL EXAMINATIONS in Law, 
Equity and Conveyancing. ^ 

BEDFOBD'S INTEBMEDIATE EXAMINATION GXTTDE 

THE INTEBMEDIATE EXAMINATION GUIDE, 

containing a Digest of the Examination Questions on Common 
Law, Conveyancing and Equity, with the Answers. By 
Edward Hek^slowe Bedford, Solicitor, Temple, Editor of the 
"Preliminary," "Intermediate," and "Final," &c. 2 vols, in 1. 
8vo. 148. 6c?. cloth. 
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XTNDERHILL'S LAW OF TORTS.— Second Edition. 

A SUMMAEY OF THE LAW OF TOETS, OE 
WEONGS INDEPENDENT OF CONTEACT. By Arthur 
Underhill, BA., of Lincoln's Lin, Esq., Bamster-at-Law. 
Second Edition. Post 8vo. 8«. cloth. 



" He has set forth the elements of the 
law with clearness and accuracy. The 
little work of Mr. Underhill is inexpen- 
sive and may be relied on." — Law 
2'imes. 

** The plan is a good one and has been 
honestly carried out, and a good index 
facilitates reference to the contents of 
the hook."— Justice of the Peace. 

" Mr. Underbill's ability in making a 
clear digest of the subject treated of in 
this volume is conspicuous. Many 
works would have to be consulted for 
the information here concisely given, 
so that practitioners as well as students 
will find it useful."— JVf«?»o/<^« World. 

"His book is so clearly written that 
it is easily comprehensible. To the law 



student, for whom it is more i>articu- 
larly written, it may be recommended 
both for its simplicity and accuracy." — 
Morning Advertiger. 

"Intended for the student who de- 
sires to have principles before entering 
into particulars, and we know no book 
on the subject so well adapted for the 
purpose." — Law Examination Journal. 

"we strongly recommend the ma- 
nual to students of both branches of the 
profession." — Preliminary Examination 
Journal. 

"A work which will, we think, be 
found instructive to the beginner, and 
a useful handybook for the practitioner 
in local courts." — Public Opinion. 



XJNDERHILL'S LAW OF TRUSTS AND TRUSTEES. 

A CONCISE MANUAL OF THE LAW EELATING TO 
PEIVATE TEUSTS AND TEUSTEES. By Arthur Under- 
hill, M.A., of Lincoln's Inn and the Chancery Bar, Barrister- 
at-Law. Post 8vo. 8«.' cloth. 



TOMKINS & JENCKEN'S MODERN ROMAN LAW. 

COMPENDIUM OF THE MODEEN EOMAN LAW. 

Founded npon the Treatises of Puchta, Yon Yangerow, Amdts, 
Franz Mohler, and the Corpus Juris Civilis. By Frederick J. 
ToMKixs, Esq., M.A., D.C.L., Author of the "Institutes of 
Eoman Law," translator of "Gains," &c., and Henry Diedrich 
Jexcken, Esq., Bamstors-at-Law, of Lincoln's Inn. 8yo. 
145. cloth. 
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PHILLIMOBE'S INTEBNATIONAL LAW.— 2iid edit. 
COMMENTAEIES ON INTEENATIONAL LAW. 
By the Bight Hon. Sir Bobert Phillimore, Knt., P.O., Judge 
in the Probate, Matrimonial, Divorce and Admiralty Di-vision of 
the High Court of Justice. Second Edition. 4 yols. 8yo. 61, S$, 
cloth; 7/. 3«. calf. 

•»• Vol. /., gecond edUion^ price 25«. / Vol. II., second editionf price 288. ; Vol. III., 
aecond ediiionf price 96s. ; Vol. IV. f second editioUf price Sis. clothf may he had 
separately to complete sets. 

Extract from Pamphlet on "American Keutralityy* hy Geobob Bemis {Boston, U.S.). 
— " Sir Bobert Fhillimore, the present Queen's Advocate, and author of the most 
comprehensive and systematic * Commentaries on International Law* that England 
has produced/' 



" The authority of this work is admit- 
tedlv great, and the learning and ability 
displa}[ed in its preparation have been 
recognized by writers on public law both 
on the Continent of Europe and in the 
United States. With this necessarily 
imperfect sketch we must conclude our 
notice of the first volume of a work 
which forms an important contribution 
to tiie literature of public law. The 
book is of great utility, and one whic^ 
should find a place m the library of 
evetydvilian." — Law Magazine. 

" We cordially welcome a new edition 
of vol. 1. It is a work that ought to be 
studied by every educated man, and 
which is of constant use to the pubUo 
wri^ and statesman. We wish, in- 
deed, that our public writers would read 
it more abunduitly than they have done, 
as they would then avoid serious errors 
in discussing foreign questions. Any 
general criticism of a book which has 
been received as a standard work would 
be sui>erfluous ; but we may remark that 
whilst Sir Robert strictly adheres to the 
canons of legal authorship, and never 
gives a statement without an authorit;^, 
or offers a conclusion which is not mani- 
festly deducible from established facts 
or authoritative utterances, yet so ludd 
is his style, we had almost said so 
I)opular, so dear is the enunciation of 
pnndples, so gn^phic the historical por- 
tions, that the book may be read witii 
pleasure as well as profit." — Law 
Journal. 

" It is the most complete repository of 
matters bearing upon international law 
that we have in the language. We need 
not repeat the commendations of the 
text itself as a treatise or series of 
treatises which this journal expressed 
upon the appearance of the two first 
volumes. The reputation of the Author 
is too well established and too widely 
known. We content ourselves with 
testifying to the fulness and thorough- 
ness of the work as a compilation alter 



an inspection of the three volumes 
(2nd edition)."— -Bo«to» {United States) 
Daily Advertiser. 

" Sir Robert Fhillimore may well be 
proud of this work as a lasting record 
of his ability, learning and his industry. 
Having read the work carefully and 
critically, we are able to highly recom- 
mend it. Usually when such a work 
readies a second edition critical com- 
mendation is 8ux)erfiuous, but the pre- 
sent is an exceptional case, because 
Phillimore's Commentaries will be of 
the greatest use to many non-profes- 
sional readers who, as public men and 
public writers, find it necessary to study 
international law. It is in itself a well 
digested body of laws." — Law Journal 
{second notice) . 

"We have within a short i>eriod 
briefly noticed the previous volumes of 
the important work of which the fourth 
volume is now before us. We have more 
than once recognized the ability and pro- 
found research which the learned author 
has brought to bear upon the subject, 
but this Lost volume stelkes us as per- 
haps the most able and ludd, and, in 
addition to these merits, it deids with a 
division of international jurisprudence 
which is of very ^reat interest, namely, 
private international law or comity. 
The issue of a second edition proves 
that it has attained a position of Autho- 
rity and is favourably reed ved by inter- 
national jurists. We have no grounds 
for impugning its accuracy, and as a 
compilaticm it must recdve our acknow- 
ledgment that it is able and learned." 
— Law Times. 

"The second edition of Sir Robert 
Fhillimore's Commentaries contains a 
considerable amount of valuable addi- 
tional matter, bearing more especially 
on questions of international law raised 
by the wars and contentions that have 
Inoken out in the world since the pub- 
lication of the first edition. Having 
upon a foimer occasion discussed at 
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some length the general principles and 
execution of this important work, we 
now prox)08e to confine ourselves to a 
l)rief examination of a single question, 
on which Sir Robert FhiUimore m&y 
justly be regarded as the latest autho- 
rity and as the champion of the princi- 
ples of maritime law, which, down to a 
recent period, were maintained by this 
country, and which were at one time 



accepted without question bv the mari- 
time powers. Sir Robert Fhillimore has 
examined with his usual learning, and 
established without the possibihty of 
doubt, the history of the doctrine * free 
shiiM, free goods,* ami its oimosite, in 
the third volume of his 'Commen- 
taries' (p. 302)."— Edinburgh Beview. No, 
296, October, 1876. 



■o 



BAINBBIBGE ON MINES.--4tli Edit., by Archibald 
Brown. 

A TEEATISE on the LAW of MINES and MINEEALS. 
By "William Baixbridge, Esq., F.G.S., of the Inner Temple, 
Barrister-at-Law. Fourth Edition. By Archibald Browx, 
M.A. Edin. and Oxon, of the Middle Temple, Barrister-at-Law. 
This Work has been wholly re-cast, and in the greater paii re- 
written. It contains, also, several chapters of entir^y new 
matter, which have obtained at the present day great Mining 
importance. 8vo. 45a. cloth. 



" After an interval of eleven years wo 
have to weloome a new edition of lix. 
Bainbridge*s work on IJklines and IJkGne- 
rals. It would be entirely 6ux)erfluou8 
to attempt a general review of a work 
which has for so long a i)eriod occupied 
the position of the standard work on 
this unportant sub j ect. Those only who, 
by the nature of their mactioe, have 
learned to lean upon. Mr. jBainbridge as 
on a solid staff, can appreciate the deep 
research, the admirable method, and 
the graceful style of this model treatise. 
Therefore we are merely reduced to the 
enquiry, whether the law has, b^ force 
of statutes and of judicial deosions, 
undergone such development, modiflca^ 
lion or change since the year 1866 as to 
justify a new edition? That question 
may be readily answered in the affirma^ 



tive ; and the additions and corrections 
made in the volume before us furnish 
fgnple evidence of the fact." — Law 
Jotimal on Srd edition. 

**Mr. Bainbridge was, we believe, 
the first to collect and publish, in a 
separate treatise, the Law of Mines and 
Minerals, and the work was so well 
done that his volume at once took its 
place in the law librarvas the text book 
on the subject to whidi it was devoted. 
This work must be alread;p- familiar 
to all readers whose practice brings 
them in any manner in connection with 
mines or mining, and they well know 
its value. We can only say of this new 
editi(m that it is in all respects worthy 
of its predecessors." — Law Times on 
Srd edition. 



ADAMS'S LAW OF TBADE-IMLABKS. 

A TEEATISE ON THE LAW OF TEADE-MAEKS ; 

with the Trade-Marks Eegulation Act, 1875, and the Lord 
Chancellor's Eules. By F. M. Adams, of the Middle Temple, 
Esq., Barrister-at-Law. 8to. 7«. Qd, cloth. 



" A comprehensive treatise on the 
subject of the law of trade-marks. We 
can recommend Mr. Adams' work to 
the favourable attention of jMitentees, 
manufacturers and oilers interested in 



the use of trade-marks." — Chambers of 
Commerce Chronicle. 

" The subject of trade-marks is beset 
with difficulties, in the elucidation of 
which this work will be valuable." — 
Citjf Press. 
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BIB T. EBSKINE MAT'S PABLIAMENTABY 
PBACTICB.— Eighth Edition. 

A TEEATISE ON THE LAW, PEIVILEGES, 
PROCEEDINGS AND USAGE OF PAELIAMENT. By Sir. 
Thomas Ebskine May, D.C.L., K.C.B., Clerk of the House of 
Commons and Bencher of the Middle Temple. Eighth Edition, 
Bevised and Enlarged. 8vo. [/» tJie Press. 

CoxTE<(TS : Book I. Constitation, Powers and Privileges of Parliament.— Book n. 
Pnictioe and Proceedings in Parliament.— Book m. Ine Manner of passing Private 
Bills, with the Standing Orders in hoth Houses, and the most recent Precedents. 



" A work, which hax risen from the 
position of a text book into that of an 
authority, would seem to a considerable 
extent to haTe passed out of the range 
of criticism. It is quite unnecessary to 
point out the excellent arran^fement, 
accuracy and com^etencss which long 
ago rendered Sir T. E. May's treatise 
the standard work on the law of Parlia- 
ment. Not only are iraints of Parlia- 
mentary law discussed or decided since 
the publication of the last edition duly 
noticed in their places, but the matter 
thus added is well digested, tersely pre- 
sented and carefullv interwoven wiUi 
the text." — SoUcitorr Journal, 



" Fifty pages of new matter have been 
added by Sir Thomas May in his seventh 
edition, thus comprising every altera- 
tion in the law and practice of Parlia- 
ment, and all matenal precedents re- 
lating to public and pnvate business 
since the publication of the sixth edi- 
tion. We ne^ make no comment upon 
the value of the work. It is an accepted 
authority and is undeniably the law of 
Parlianmnt. It has been brought up to 
the latest date, and should be in the 
hands of every one engaged in Parlia- 
mentary life, whether as a lawyer or as 
a senator." — Law Times. 



NASMITH'S INSTITUTES. 
THE INSTITUTES OF ENGLISH PUBLIC LAW, 

embrachig an Outline of General Jurisprudence, the Deyelopment 
of the British Constitution, PubUc International Law, and the 
Public Mimicipal Law of England. By David Nasmith, Esq., 
LL.B., of the Middle Temple, Barrister-at-Law, Author of the 
Chronometrical Chart of the History of England, &c. , Joint Trans- 
lator of Ortolan's History of Eoman Law. Post 8vo. 1 vol. 12s. cl. 

" We believe the plan of the book is the right one." — Law Magasine. 



THE INSTITUTES OF ENGLISH PEIVATE LAW, 
embracing an Outline of the Substantive Branch of the Law of 
Persons and Things, adapted to the New Procedure. By David 
Nasmith, LL.B., of the Middle Temple, Barrister-at-Law, 
Author of ** Institutes of English Public Law," &c. &c. In 
2 vols, or books, post 8vo. 21«. cloth. 

" Mr. Nasmith has evidently expended it, the bulk of his Treatise, which is con- 
much labour and caxe in the compilation fined to a concise exi)osition of tilie exist- 
and arrangement of the present work, inglaw, apx)ears to merit the praise of ao- 
and so far as we have been able to test curacy and deamess." — Law Magaiine. 
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CLABK'S DIGEST OF THE HOUSE OF LOBDS CASES. 

A DIGESTED INDEX^ TO ALL THE EEPOETS 
in the HOUSE OF LOEDS, from the commencement of thd 
Series by Dew, in 1814, to the end of the Eleven Volumes of 
House of Lords Cases; with Eeferences to more recent Decisions. 
By Charles Clark, Esq., Q.C., Eeporter by Appointment to 
the House of Lords. 1 vol. royal 8vo. Sis, 6d, cloth. 

and obstructions of mere precedent. 
The acknowledged eminence of the 
noble and learned persons by whom 
the decisions have been pronounced, 
gives them a value beyond their official 
authoritativeness. It is hoi)ed that 
this Digest \nll have the effect of 
making the profession at large fami- 
liarly acquamted -with them," — Fre- 
I fatory Notice. 



" The decisions of the supreme tribu- 
nal of this country, however authorita- 
tive in themselves, were not, until of 
late years, at all familiar to the great 
body of the leg^al profession; the early 
reports of them being in the hands of 
but few persons. In that tribunal, more 
than in any other, questions can be con- 
sidered, as they have been, upon purely 
legal principles, freed from the fetters 



FULTON'S Manual of CONSTITUTIONAL HISTOBY. 

A MANUAL OF CONSTITUTIONAL HISTOEY, 
founded on the Works of Hallam, Creasy, May and Broom: 
comprising all the Fundamental Principles and the Leading* 
Cases in Constitutional Law. By Forrest Fulton, Esq., 
LL.D., B.A., University of London, and of the Middle Temple, 
Bamster-at-Law. Post 8vo. 7s. 6d, cloth. 



"After carefully looking through the 
several chapters, we may fairly sav the 
book is Mrell done, and that the object 
of aiding the student in his first entry 
on the wide study of Constitutional Law 
and History is attained." — The Law. 

** Copious use has been made b^ Mr. 
Fulton of all the leading authorities on 
the subject, and he wntcs clearly and 
intelligibly. There is a full and care- 
fullyprei)ared Index." — Law Times. 

**!rhe method of its arrangement is 
decidedly original and well calculated to 
meet the objMt with which the book was 
written, namely, to assist law students 
in preparing for their examinations, as 
history now very properly forms an im- 
portant x>a^ in all legal examinations. 
Mr. Fulton's, for practical information, 
and for student's purposes, is by far the 
best Mflr"fl of Constitutional History 
with which we are acquainted."— /ri«A 
Law Times. 

*^ So far as it goes it is not without 
merit. The former part is written with 
care and deamess." — Solicitor^ Journal. 

"The work before us is one which 
has long been wanted, and Mr. Fulton 
appears to have taken great i>ains to 



make it thoronghly useful and reliable.'* 
— Civil Service Gazette. 
"The ^neral reader will be much 

{)leased with the chapters on the privi- 
eges of parliament." — Standard. 

" A good reference book, as well as a 
book uiat ought to be reaid in the first 
instance straight through." — John Bull. 

" The author has spared no pains, and 
has succeeded in the somewhat difficult 
task of presenting the results of a wide 
range ofreading in a well digested form. 
Mr. Fulton may be congratulated upon 
the very successful accomi>lishment of 
a by no means easy task : his book sup- 
plies a felt want." — Public Opinion. 

" Mr. Fulton has compiled a Manual 
of Constitutional History to aid begin- 
ners in their studies: tne extracts he 
has given from his authorities appear 
to be well chosen." — Daily News. 

" It is useless for an ordinary student 
simply to read a ponderous work on the 
Constitution, unless at the same time 
he is able to assimilate its results. Mr. 
Fulton has recognized this difficulty, 
and the result is the truly admirable 
little manual to which we call the atten- 
tion of our readers." — Canadian News, 
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TUDOB'S LEADINO CASES ON BEAL PBOPEBTY.-- 
Third Edition. 

, A SELECTION of LEADING CASES on the LAW 
relating to REAL PROPERTY, CONVEYANCING, and the 
CONSTRUCTION of WILLS and DEEDS ; with Notes. By 
OwEX Davies Tudor, Esq., of the Middle Temple, Banister- 
at-Law, Author of "Leading Cases in Equity." Third Edition. 
1 thick vol. royal 8vo. [/w the Press. 



"Tho Second Edition is now before 
tu, and we axe able to aay that the same 
extensive knowledge ahd the same la- 
borious industry as have been exhibited 
by Mr. Tudor on former occasions 
charactGrize this later production of his 
lefipl authorship : ana it is enough at 
this moment to reiterate an opmion 
that Mr. Tudor has well maintained the 
big-h legal reputation which his standard 
works nave achieved in all countries 
where the Rn^ylish language is spoken, 
and the dedsions of our Courts axe 
quoted." — Ijaw Mngcuine and Review. 

"The work before us comprises a 
digest of decisions which, if not exhaus- 
tive of all the nnnciples of our real 
t>rox>erty code, wul at least be found to 
leave nothmg untouched or unelabo- 
rated under the numerous l^al doc- 
trines to which the cases severally relate. 
To Mr. Tudor's treatment of aJl these 
subjects, so complicated and so varied, 
we accord our entire commendation. 
There are no omissions of anv important 
cases relative to the various branches of 
the law comprised in the work, nor are 
there any omissions or defects in his 
statement of the law itself applicable 
to the coses discussed by him. We cor- 
dially recommend the work to the junu^' 
titioner and student alike, but especially 
to the former." — Solicitor^ Journal and 
Jicporter. 



" In this new edition, Mr. Tudor has 
carefully revised his notes in acoordanoe 
with subsequent decisions that have 
modified or extended the law as pre- 
viously expounded. This and the other 
volumes of Mr. Tudor are almost a law 
library in themselves, and we are satis- 
fied that the student would leom more 
law from tbe careful raiding of them, 
than he would acquire from double the 
time given to the elaborate treatises 
which learned professors recommend 
the student to peruse, with entire f or- 
getfulness that time and brains are 
limited, and that to do what they advise 
would be tiie work of a Ufe." — Law 
Times. 

" This well-known work needs no re- 
commendation. Justice, however, to 
Mr. Tudor requires us to say that fa- 
miliarity with its pages from its first 
appearance have convinced us of its 
value, not only as a repertory of cases, 
but a judicious summarv of the law on 
the subjects it treats of. So far as we 
can see, the author has brought down 
the cases to the latest period, and alto- 
gether there have been added about 170 
pages of notes in the present edition. 
As a guide to the present law the book 
will now be of great value to the lawver, 
and it will be esx)ecially useful to ium 
when away ftx)m a large library."— 
Jurist. 



WOOLBYCH ON SEWEBS.— Third Edition. 

A TEEATISE ON THE LAW OF SEWEES, 

including the Drainage Acts. By Humphry W. "Woolrych, 

Serjeant-at-Law. Tmrd Edition, with considerable Additions 

and Alterations. 8vo. 12«. cloth. 

fillinpr the same place has been added to 
tiie hterature of the profession. It is a 
work of no slight labour to di^pest and 
arrange this mass of legislation— this 
task, nowever, Mr. Serjeant Wooliych 
has undertaken, and an examination of 
his book will, we think, convince the 
most exacting that he has fully suc- 
ceeded. No one should attempt to 
meddle with the Law of Sewers without 
its help." — Solicitora' Journal, 



*' Two editions of it have been speedily 
exhausted, and a third called for. The 
author is an accepted authority on all 
subjects of this dass. — Law Times. 

" This is a third and greatly enlai^red 
edition of a book which has already ob- 
tained an established reputation as the 
most complete discussion of the subject 
adapted to modem times. Since the 
treatise of Mr. Serjeant Callis in the 
early part of the 17th century, no work 
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KOSELY'S ARTICLED CLEBKS' HANDY BOOK.— By 

Bedford. 

Very nearly ready, post 8vo., cloth. 

MOSELY'S PEACTICAL HANDY-BOOK OF ELE- 
MENTAEY LAW, designed for the Use of ARTICLED 
CliEEKS, with a Course of Study, and Hints on Reading for 
the Intermediate and Final Examinations. Second Edition, 
by Edward Hexslowe Bedford, Solicitor, Editor of the 
** Preliminarj'," "Intermediate," and "Final," &c., &c. 



CTTTLEB & GRIFFIN'S INDIAN CBIMINAIi LAW. 

AN ANALYSIS OF THE INDIAN PENAL CODE, 
including the INDIAN PENAL CODE AMENDMENT ACT, 
1870. By JoHX Cutler, B.A., of Lincoln's Inn, Barrister-at- 
Law, Professor of English Law and Jurisprudence, and Prof essol^ 
of Indian Jurisprudence at King's College, London, and Edmund 
FuiiLER Griffin, BA., of Lincoln's Inn, Barrister-at-Law. 
8vo. 6s, cloth. 

Messrs. Cutler and Griffin have produced 
a useful little book, and produced it at 
a time when it wUl be especially use- 
ful." — Solicitors' Journal. 



** It may be added that the Code is 
just, at present, out of print, so that 
the iiroduction of an analysis at the 
present moment is especially oppcnrtune. 



GOLDSMITH'S EaXHTY.— Sixth Edition. 

THE DOCTEINE AND PEACTICE OF EQUITY: 

or a concise Outline of Proceedings in the High Court of Chan- 
cery, designed principally for the Use of Students. Sixth Edition, 
according to the recent Statutes and Orders. By George Gold- 
smith, Esq., MA., Barrister-at-Law. Post 8vo. 18s. cloth. 



"A well-kno'wn law student's book, 
the best, because the most thoroughly 
complete, yet simplified, instructor in 
the principles of equity that has ever 
been provided for him, and that its 
value has been Teao^xuzed. by those who 
have made use of it is proved by this, 
that their commendations have carried 
it to a sixth edition." — Law Times. 

"The whole work is elaborated by 
Mr. Goldsmith with evident care and a 
determination to deal with all that can 
come within the scope of the title. It 
is characterized by comprehensiveness 
and at ^e same time conciseness, by 
clearness of diction and attractiveness 
of style and avoidance of technicalities 
whidb might prove embarrassing to the 
student, and a dose adherence to the 
purpose as expressed in the preface." — 
Itaw Journal. 

"Altogether the author's method and 
his execution are alike commendable — 
and we are of opinion, that the lawyer, 



who, as a student, avails himself of the 
primary intention of Mr. Goldsmith's 
work by finding in it his first equity 
reading book or ^rtm«r, will after^mrds 
verify the antiapation of the author 
by making of it dileetu JuvenUi or vade 
mecum in his later practice." — Imw 
Magazine. 

"It is difficult to know which to 
praise most, the excellence and dignity 
of the style, or the exhaustiveness of 
the information furnished to the reader. 
Mr. Goldsmith's plan corresponds to 
some extent with that adopts by Mr. 
Haynes in his excellent 'OutUnes of 
Equity,' but his work is more com- 
plete than that of Mr. Haynes." — Law 
Examination Journal. 

"If a student were confined to the 
selection of one book on equity, both 
for its doctrine and practice, he could 
hardly do better than choose the one 
before us." — Solicitors' Journal. 
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GHBISTIE'S CBABB'S CON VEYANCING.— 

Fifth Edition, by Shelford. 

CRABB'S COMPLETE SEEIES OF PEECEDENTS 
in CONVEYANCINO and of COMMON and COMMEECIAL 
POBMS in Alphabetical Order, adapted to the Present State of 
the Law and the Practice of Conveyancing ; -with copious Prefaces, 
Observations and Notes on the several Deeds. By J. T. Christie, 
Esq., Barrister-at-Law. Fifth Edition, -with numerous Correc- 
tions and Additions, by Leonard Shelford, Esq., of the Middle 
Temple, Barristor-at-Law. 2 vols. roy. 8vo. SI, cloth; 3Z. 12«. calf. 

*«* Thia workf which embraces both the Priuciplea as well aa the Practice of Conveyancing 
contains likewise every description of Form wanted for Commercial Purposes. 

General Table op Heads op Fbefacbs axd Fobsis. 
Abstracts. — Acoounts. — Acknowledgments. — Acquittances. — Admittances.— Affi- 
davits, Affirmations or Declarations. — ^Agreements : to relinquish Business : to 
Guarantee : for a Lease : before Marriage : for a Partition : between Principal and 
Agent : for the Sale and Purchase of Instates : for Sale of Copyhold Estates : for 
Bale of Leaseholds : for Sale of an Advowson. — ^Annuity : secured on Copyholds. 
— ^Annuities : Assignments of. — ^Appointments : of GuardiEins.— Api)ortionment. 
— ^Apprenticeship: to the Sea Service: to an Attorney: Assigoment of. — ^Arbi- 
tration: Award.— Assignments: Bonds: Leases: Patents : Pews : Policies of 
Insurance: Rgversionary Interests. — Attestations. — Attornments. — Auctions: 
Particulars of^Sale.— Bai^rains and Sales : of Timber. — ^Bills of Sale of Goods. 
— Bonds: AdminLstration : Receiver pending Suit: Post Obit: Stamps on. — 
Certificates. — Composition: Conveyances in Trust for Creditors. — Conditions: 
of Sale. — Confirmations. — Consents. — Copartnership : Dissolution of Copartner- 
ship. — Covenants : Stamps on : for production of Title Deeds. — ^Declarations. — 
Deeds : I. Nature of Deeds in Greneral : n. Requisites of a Deed : m. Formal 
Parts of Deeds : IV. Where a Deed is necessair or otherwis e: V . Construction 
of Deeds : VI. Avoiding of Deeds : Vn. Proof of Deeds : Vm. Admission of 
Parol Evidence as to Deeds : IX. Possession of Deeds : X. Stamp Duty on Deeds. 
— Defeasances. — Demises. — Deputation. — Disclaimers. — Disentailing Deeds. — 
Distress: Notices of. — Dower. — Enfranchisements. — ^Exchanges. — ^Feoffments. — 
— Further Charges. — Gifts. — Grants. — G^rants of Way or Road. — ^Indemnities.— 
Leases : I. Nature of Leases in General : n. Requisites to a Lease : in. Parts of 
a Lease : IV. Incidents to a Lease : V. Stamps on Leases. — Letters of Credit. — 
Licences.— Mortgages : of Copyholds : of Leaseholds : Transfer of : Stamp Duty 
on. — Notes, Orders, Warrants, &c. — Notices : to Quit. — Partition. — ^Powers : of 
Attorney. — I^esentation. — Purchase Deeds : Conveyance of Copyholds : Assign- 
ments of Leaseholds : Stamps on. — Recitals. — Releases or Conveyances : or Dis- 
charges. — Renunciations or Disclaimers. — ^Resignations. — Revocations. — Sex>ar&- 
tion. — Settlements : Stamp Duty on. — Shipping : Bills of T .ailing : BiUs of Sale : 
Bottomry and Respondentia Bonds : Charter Parties, — Surrenders. — Wills : 
1. Definition of Will and Codicil : 2. To what Wills the Act 7 Will. 4 & 1 Vict. c. 26 
does not apply : 3. What may be disposed of by Will : 4. Of the capacity of Per- 
sons to make Wills : 5. Who may or who may not be Devisees : 6. Execution of 
Wills: 7. Publication of Wills : 8. Revocation of Wills : 9. I^pse of Devises and 
Bequests : 10. Provisions and Clauses in Wills : 11. Construction of Wills. 



"In carefulness we have in him a 
second Crabb, in erudition Crabb's su- 
perior; and the result is a work of 
which the original author would have 
been proud, could it have appeared 
under his own auspices. It is not a 
book to be quoted, nor iadeed could its 
merits be exhibited by quotation. It is 
essentially a book of practice, which can 
only be described iu rude outline and 
dismissed with applause, and a recom- 



mendation of it to the notice of those 
for whose service it has been so la- 
boriously compiled." — Law Times. 

" Mr. Shelford has proved himself in 
this task to be not unworthy of his 
former reputation. To those familiar 
with his other works it will be a suf- 
ficient recommendation of this work 
that Mr. Shelford's name appears on 
the title-page ; if there be any who are 
not well acquainted with them, we ven^ 
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Christie's Crabb's Conveyancing — continued. 



tnre to recommend to such the "work 
before us, as the most generally useful 
and convenient collection of precedents 
in conveyancing', and of commercial 
forms for ordinary use, which are to be 
had in the English language.'' — Solid- 
ton^ Journal and JSeporter. 

" To this imi)ortant part of his duty— 
the remodelling and perfecting of the 
Eorms — even with the examination 
which we have already been able to 
afford this work, we are able to afSrm, 
that the learned editor has been emi- 
nently successful and effected valuable 



improvements." — Law Magazine and 
Beview. 

" It possesses one distinctive feature 
in devoting more attention than usual 
in such works to forms of a commercial 
nature. On the whole the two volumes 
of Crabb's Precedents, as edited by Mr. 
Leonard Shelford, will be found ex- 
tremely useful in a solicitor's of&ce, pre- 
senting a large amount of real property 
learning, with very numerous prece- 
dents; mdeed we know of no b(K)k so 
justly entitled to the appellation of 
* handy' as the fifth edition of Mr. 
Crabb's Precedents." — Law Chronicle. 



CXXTLEB'S LAW OF NATXTBALIZATION. 

THE LAW OF NATUEALIZATION as Amended 
by the Act of 1870. By John Cutler, B.A., of Lincoln's Inn, 
Barrister-at-Law, Editor of "Powell's Law of Evidence," &c. 
12mo. 3«. Qd. cloth. 



"Professor Cutler's book is a useful 
summary of the law and of the changes 
which have been made in it. The act 
is given in full with a useful index." — 
Law Magazine. 

" Mr. Cutler, in the work before us, 
lucidly explains the state of the law pre- 
vious to the recent statute, and shows 
the alterations produced by it, so that 
a careful perusal of his book will en- 
able the reader fully to comprehend the 



present state of the law upon this most 
important subject." — Justice of the 
Peace. 

" The author's position as Professor 
of English Law and Jurisprudence is a 
guarantee of his le^ competence, whilst 
his literary abilities have enabled him 
to clothe his legal knowledge in lan- 
guage which lajnnen can understand 
without being misled by it."— John 
Bull. 



k 



COOTE'S ADMIBALTY PBACTICE.— Second Edition. 

THE PEACTICE OF THE HIGH COUET 
OF ADMHIALTY OF ENGLAND : also the Practice of the 
Judicial Committee of Her Majesty's Most Honourable Privy 
Council in Admiralty Appeals, with Forms and Bills of Costs. 
By Henry Charles Coote, F.S.A., one of the Examiners of the 
High Court of Admiralty, Author of "The Practice of the Court 
of Probate," &c. Second Edition, almost entirely re- written ; 
and with a SUPPLEMENT containing the County Court Practice 
in Admiralty, the Act, Eules, Orders, &c. 8vo. 168, cloth. 






Thi^ work contains every Common Form in use by the Practitioner in Admiralty^ as 
well a5 every description of BUI of Costs in that Courts a feature possessed by no 
other work on the Practice in Admiralty. 



<' Mr. Coote, being an Examiner of 
the Court, may be considered as an 
authoritative exponent of the points of Laio Magazine. 
which he treats. His treatise is, sub- 



stantially considered, everjrthing that 
can be desired to the practitioner." — 
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OBTOI^AN'S BOHAN ULW, Translated by PBICHABD 
and NASMITH. 

THE HISTOEY OF EOMAN LAW, from the Text of 
Ortolan's Histoire de la Legislation Bomaino et Generalisation du 
Droit (edition of 1870). Translated, "with, the Anther's permission, 
and Supplemented by a Chronometrical Chart of Eoman History. 
By I. T. Prichabd, Esq., F.S.S., and David Kasmith, Esq., 
LL.D., Borristers-at-Law. 8vo. 28«. cloth. 



** We know of no work, which, in onr 
opinion, odiibits so perfect a model of 
wnat a text-book ou^ht to be. Of the 
translation before ua, it is enough to 
say, that it is a faithful representation 
of the original." — Law Magazine. 

** This translation, fromitsgieat merit, 
deserves a warm reception from all who 
desire to be acquainted with the history 
and elements of Roman law, or have its 
interests as a necessary part of a sound 
legal education at heart. With regard 



to that gr^t work, it is enough to say, 
that English writers have been con- 
tinually m the habit of doing piecemeal 
what Messrs. Prichaid and Nasmith 
have done wholesale. Hifherto we have 
had but gold dust from the mine ; now 
we are fortunate in obtaining a large 
nugget. Mr. Nasmith is already known 
as the designer of a diart of the history 
of England, which has been genendly 
approved, and bids fairly for ext^osire 
adoption." — Law Journal, 



CLTFFOBD A STEPHENS' REFEREES' PRACTICE, 
1873. 

THE PEACTICE OF THE COUET OF EEFEEEES 
on PEIVATE BHJiS IN PAELIAMENT; with Eeports of 
Cases as to the Locus Standi of Petitioners decided during the 
Sessions 1867—72. By Frederick Clifford, of the Middle 
Temple, and Pembroke S. Stephens, of Lincoln's Lin, Esqs., 
Barristers-at-Law. 2 vols, royal 8vo. 3L 10s. cloth. 



In continuation of the above y 
Eoyal 8vo., Vol. I. Part I., price 31«. Qd.; and II., 15a. cloth. 

CASES DECIDED DUEINQ THE SESSIONS 1873, 
1874, 1875 and 1876, by the COUET OF EEFEEEES on 
PEIVATE BILLS in PAELIAMENT. By Frederick 
Clifford and A. G. Eickards, Esqs., Barristers-at-Lav. 

poi 
of the series of ' Clifford and Stephens' 



"These Reports are a continnance 

3p] 

Rei>orts,' -which began in 1867, and seem 
to be marked by the same care and 
accuracy which have made these Re- 
ports a standard for reference and 
Quotation by practitioners and the 
lourt itself ."— Time*. 



"The book is really a very nseful 
one, and -will doubtless commend itself 
to Parliamentary practitioners." — Law 
Times. 

"The Reports themsel-ves are very 
-well done. To i>arliamentary practi- 
tioners the -work cannot faH to be of 
very great value." — SolUntonf Journal. 
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KELLY'S CONVEYANCING DRAFTSMAN. 

THE DEAFTSMAN : containing a Collection of Concise 
Precedents and Forms in Conveyancing; with Introductory 
Observations and Practical Notes. By James H. Kelly. Post 
8vo. 65. cloth. 



"Mr. Kelly's object is to give a few 
precedents of each of those instruments 
vhidi are most commonly required in a 
solicitor's office, and for which prece- 
dents are not always to be met with in 
the ordinary books on conveyancing. 
The idea is a good one, and the prece- 
dents contained in the book are, gener- 
ally speaking, of the character oontem- 
glated by the author's design. We 
ave been f avoui-ably impressed with 
a perusal of several of the precedents 
in this book, and practitioners who 
have already adopted forms of their 



own will probably find it advantageous 
to collate them with those given by Mr. 
Kelly. Each set of precedents is pre- 
faced by a few terse and practical ob- 
servations." — Solicitor^ Journal. 

" Such statements of law and facts as 
are contained in the work are accurate." 
— Law Journal. 

" It contains matter not found in the 
more ambitious works on conveyancing, 
and we venture to think that the student 
wUl find it a useful supplement to his 
reading on the subject of conveyanc- 
ing." — Law Examination Journal. 



LATHAM ON THE LAW OF WINDOW LIGHTS. 

A TEEATISE on the LAW of WINDOW LIGHTS. 
By Francis Law Latham, of the Inner Temple, Esq., Barrister- 
at-Law. Post 8vo. 10«. cloth. 

The work in our opinion is both per- 
spicuous and able, and we cannot but 
compliment the author on it.*'— Law 
Journal. 

** A treatise on this subject was 
wanted, and Mr. Latham has succeeded 
in meeting that wanV'—Athenceum. 



" This is not merely a valuable addi- 
tion to the law library of the practi- 
tioner, it is a book that every law 
student will read with profit. It ex- 
hausts the subject of which it treats." 
— Law Times. 

" His arrangement is logical, and he 
discusses fully each point of his subject. 



BEDMAN ON ABBITBATIONS AND AWARDS. 

A CONCISE TEEATISE on the LAW OF AEBI- 
TBATIONS and AWAEDS ; with an Appendix of Precedents 
and Statutes. By Joseph Haworth Eedman", of the Middle 
Temple, Esq., Barrister-at-Law, Author of ** A Treatise on the 
Law of EaiLway Companies as Carriers." 8vo. 12a. cloth. 



" A singular feature in this work is, 
that it has no foot notes, and this is a 
decided recommendation. The arrange- 
ment is good, the style dear, and uie 
work exhaustive. There is a useful aj)- 
pendix of precedents and statutes, and 
a very ^od index." — Law Times. 

" Tills is likely to prove a useful book 
in practice. All the ordinary law on 
the subject is given shortly and in a 
oonvenient and accessible form, and tho 
index is a ^ood one. The book is of a 
I>ortable size and moderate inice, and 
contains a fairly complete api>endix 
of precedents. It is likely enough that 



it will meet a demand both in the pro- 
fession and amongst lay arbitrators." 
'—Solicitors' Journal. 

**We have no doubt but that the 
work will be useful. The precedents 
of awards are clearly and concisely 
drawn. ' The arrangement of diapters 
is conveniently managed. The law is 
clearly stated, and, so far as we can 
judgre, all the important cases baling 
directly on the subject are given, while 
the -index appears reasonably copious. 
These facts, combined with the small- 
ness of the volume, ou^t to make the 
book a success."— 7^aw Journal, 
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BOUSE'S CONVEYANCER, with ST7PP] 
Third Edition. 

The PRACTICAL CONVEYANCER, giving, in a mode 
combining facility of reference "with general utility, upwards of 
Four Hundred Precedents of Conveyances, Mortgages and 
Leases, Settlements, and Miscellaneous Forms, with (not in 
previous Editions) the Law and numerous Outline Forms qnd 
Clauses of Wills and Abstracts of Statutes affecting Real Pro- 
perty, Conveyancing Memoranda, &c. By Rolla Rouse, Esq., 
of the Middle Temple, Barrister-at-Law, Author of ** The Prac- 
tical Man," &c. Third Edition, greatly enlarged. With a 
Supplement, giving Abstracts of the Statutory Provisions 
affecting the Practice in Conveyancing, to the end of 1870; and 
the requisite Alterations in Forms, with some new Forms ; and 
including a full Abstract in numbered Clauses of the Stamp 
Act, 1870. 2 vols. 8vo. 30«. cloth; 38fl. calf. 



V 



The Supplement may be had eeparately, price Is. 6d. sewed. 



** The \)eet test of the value of a book 
written professedly for practical men is 
the pracxical one of the number of edi- 
tions through which it poases. The fact 
that this well-known work has now 
reached its third shows that it is con- 
sidered by those for whose convenience 
it was written to fulfil its purpose well." 
— Law Magazine. 

" This is the third edition in ten year^ 
a proof that practitioners have used and 
approved tbe precedents collected by 
MT. Bouse. In this edition, which is 
greatly enlarged* he has for the first 
time mtroduced Precedents of Wills, 
extending to no less than 116 pages. 
We can accord unmingled praise to the 
convejrandng memoranda showing the 
practical effect of the various statutory 
provisions in the different i>art8 of a 
deed. If the two preceding editions 
have been so well received, the welcome 
given to tiiis one by the profession will 
be heartier still." — Law Times. 

** Bo far as a careful perusal of Mr. 
Souse's book enables us to judge of its 
merits, we think that as a collection of 
precedents of general utility in cases of 
common occurrence it will be found 
satisfactorily to stand the application 
of the test. The draftsman will find in 
the Practical Conveyancer precedents 
appropriate to all instruments of com- 
mon occurrence, and the collection ap- 
pears to be esi)ecially well supplied with 
those which relate to copyhold estates. 
In order to avoid useless repetition and 



also to make the precedents as simple 
as ixwsible, Mr. House has sketched out 
a number of outline drafts so as to pre- 
sent to the reader a sort of bird*s-eye 
view of each instrument and show hmi 
its form at a glance. Each paragraph 
in these outline forms refers, by dis- 
tinguishing letters and numbers, to the 
clauses in full required to be ins^ted in 
the respective parts of the insbnunent, 
and which axe given in a subsequent 
part of the work, and thus every ih«- 
oedent in outline is made of itsdf an 
index to the clauses which are neoessaiy 
to complete the draft. In order stdl 
further to simplify the arrangement of 
the work, the author has adopted a jdan 
(which seems to us f uUy to answer its 
purpose) of giving the variations whidi 
may occur in any instrument aoc(nding 
to the natural order of its different 
parts." — Law Journal. 

" That the work has foiknd favor is 
proved by the fact of our now having 
to review a third edition. This method 
of skeleton precedents apx>ears to us to 
be attended with important advantages. 
Space is of course saved, but besides 
this there is the still more important 
consideration that the draftsman is ma^ 
terially assisted to a bird's-eye view of 
his draft. Everyone who has done 
much conveyancing, work knows how 
thoroughly important, nay, how essen- 
tial to success, is the formation of a 
clear idea of the wcxspe and framework 
of the instrument to be produced. To 
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Rouse's Conveyancer — continued. 

derks and other young hands a oonrso 
of conveyancing under Mr. Rouse's 
jiuspices is, we think, calculated to 
prove very instructive. To the solicitor, 
espedally the country practitioner, who 
h^ often to set his derks to work yrpou 
drafts of no particular difficulty to the 
experienced practitioner, but upon 
which they the said derks are not to be 



quite trusted alone, we think to such 
gentlemen Mr. Rouse's collection of 
Precedents is calculated to prove ex- 
tremely serviceable. We repeat, in 
oondusion, that solidtors, especiallv 
those practising in the country, will 
find this a useful xtoxTa."— Solicitor^ 
Journal, 



SATJNDEBS' LAW OF NEGLIGENCE. 

A TEEATISE on the LAWappHcable toNEGLIGENCE. 
By Thomas W. Saunders, Esq., Barrister-at-Law, Eecorder of 
Bath. 1 vol. post 8vo. 9«. cloth. 



" The book is admirable ; while small 
in bxdk, it contains everything that is 
necessary, and its arrangement is such 
that one can readily refer to it. Amongst 
those those who have done a good ser- 
vice Mr. Saunders will find a place." — 
Lavf Magazine, 

** We find very considerable diligence 
displayed. The references to the cases 
are given much more fully^ imd on a 
more rational system than is common 
with textbook writers. He has a good 
index." — Solicitors' Journal. 

** The Recorder of Bath has roidered 
good service to the profession, and to the 
more intdligent section of the general 
public, by me production of the care- 
fully prepared and practically useful 
volume now under notice. As a work 
of reference, the book will be very wel- 



come in the office of the solidtor or in 
the chambers of the barrister." — Motny 
ing Advertiser. 

" Mr. T. W. Saunders is well known 
as a la»e contributor to legal litera- 
ture, ana all his works are distinguished 
by painstaking and aocuracv. lliis one 
is no exception, and the subject, which 
is of very extensive interest, will ensure 
for it a cordial wdcome from the pro- 
fession." — Law Times. 

" As scarcdy a day iMtsses in whidi 
claims are not made, -and actions 
brought, for compensations for injuries 
from neglect of some kind, a short and 
dear treatise like the present on the law 
relating to the subject ought to be wd- 
comed. It is a moderate size volume, 
and makes references to all the authori- 
ties on the question gbo^."— Standard, 



DIXON'S LAW OF PABTNEBSHIF. 

A TEEATISE ON THE LAW OF PAETNEESHIP. 
By Joseph Dixon, of Lincoln's Inn, Esq., Bamster-at-Law, 
Editor of "Lush's Common Law Practice." 1 vol. 8vo. 22«. cloth. 



" He lutf evidently bestowed upon this 
book the same conscientious labour and 
pftiTiRfftlriTig industry for which we had 
to compliment him some months since, 
when reviewing his edition of * Lush's 
Flactioc of the Superior Courts of Law/ 
and, as a result, he has produced a 
clearly written and well arranged ma^ 
nual upon one of the most important 
branches of our mercantile law." — Law 
Journal. 

" Mr. Dixon has done his work well. 
The book is carefully and usefully pre- 
pared." — Solicitors* Journal. 

" We heartily recommend to practi- 
tioners and students Mr. Dixon's trea- 
tise as the best exposition of the law we 



have read, for the arrangement is not 
only artistic, but conciseness has been 
studied without sacrifice of clearness." 
— Law Times. 

" Mr. LLndley's view of the subject is 
that of a philosophical lawyer. Mr. 
Dixon's is piu^ly and exclusively prac- 
tical from begmning to end. We 
imagine that very few questions are 
likely to come before the practitioner 
which Mr. Dixon's book will not be 
foimd to solve. We have only to add, 
that the value of the book is very 
materially increased by an excellent 
marginal summary and a very copious 
index." — Law Magazine and Review. 
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KICHAEL & WILL'S GAS AND WATEB SUPPLY. 
Second Edition, 

THE LAW EELATING TO GAS AND WATEE : 

comprising the Eights and Duties, as well of Local Authorities 
as of Private Companies in regard thereto, and including all 
Legislation to the close of the last Session of Parliament. Second 
Edition. By "W. H. Michael and J. Shikess Will, of the 
Middle Temple, Esqs., Barristers-at-Law. Demy 8vo. 25«. cloth. 



"The Law of Gas and Water, by 
Messrs. Michael and Will, has reached 
a second edition, and the authors tell 
us that they have not only brought the 
law down to the present time but they 
have re-written a considerable portion of 
the text, particularly with reference to 
gas. TNlien the first edition appeared 
we expressed an opinion that the work 
bad been executea with care, skill and 
ability. This edition is a decided im- 
provement on the first, and therefore 
we need add nothing now. It is a work 
which has probably f oimd its way into 
the hands of all interested in the prac- 
tical application of the Acts of Parlia- 



ment relating to gas and water supply." 
■ — Law Times. 

"The collection of all the acts into one 
volume has long been required, but it 
was no light task, and therefore we were 
not surprised to find it not done sooner. 
Messrs. Michael and Will, who are 
barristers at law, were reserved for the 
work, and no one can truthfully say 
they have net acquitted themselveswell. 
All the legislation to the close of the 
last session is included. The book is 
invaluable to any one interested in the 
supply of the two fluids, and this value 
is enhanced by an index for reference of 
nearly eighty pages." — The Metropolitan. 



SMITHES FBACTICE OP CONVEYANCING. 

AN ELEMENTARY VIEW OF THE PRACTICE 
of CONVEYANCINa in SOLICITOES' OFFICES, with an 
Outline of the Proceedings under the Transfer of Land and 
Declaration of Title Acts, 1862, for the use of Articled Clerks. 
By EdmihsT) Smith, B.A., late of Pembroke College, Cambridge, 
Attorney and Solicitor. Post 8vo. 68. cloth. 



POWELL'S LAW OF INLAND CARRIERS.-^ 

Second Edition. 

THE LAW OF INLAND CARRIERS, 

especially as regulated by the Eailway and Canal Traffic Act, 
1854. By Edmund Powell, Esq., of Lincoln College, Oxon, 
M.A., and of the Western Circuit, Barri^ter-at-Law, Author of 
"Principles and Practice of the Law of Evidence." Second 
Edition, almost re-written. 8vo. 145. cloth. 



" The treatise before us states the law 
of which it treats ably and clearly, and 
contains a good index." — Solicitors* 
Journal. 

" Mr. Powell's writing is singnlarly 
precise and condensed, without being at 
all dry, as those who have read his 
admirable Book of Evidence will attest. 
It will be seen, from our outline of the 
contents, how exhaustively the subject 
has been treated, and that it is entitled 
to be that which it aspires to become, 



the text book on the Law of Carriers." 
— Law Times. 

" The subject of this treatise is not 
indeed a large one, but it has been got 
up by Mr. Powell with considerable 
care, and contains ample notice of the 
most recent cases and authorities." — 
Jurist. 

" The two chapters on the Bailway 
and Canal Traffic Act, 1856, are quite 
new, and the recent cases under the 
provisions of that statute are analyzed 
m lucid language." — Law Magazine. 
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liOCOCK WEBB'S PRACTICE OF THE C0T7RT OF 
JUDICATXTBE. 

THE PEACTICE OF THE SUPEEME COUET 
OF JUDICATUEE and of House of Lords on Appeals, the 
Jurisdiction of the Coiirt of Bankruptcy, the Court of Chancery 
of the County Palatine of Lancaster, the Court of the Lord 
Warden of the Stannaries, and the County Courts ; sho-wdng to 
what extent such jurisdiction is exclusive or is concurrent with 
that of the High Court of Justice, and the Practice on Appeals 
from those Courts. By LococK Webb, Q.C, of the Middle 
Temple, Esq. 1 thick vol. 8vo. 30«. cloth. 

" Until lately it "was simply impossible 
for any one to publish a book which 
fihoTild act as a safe gTiide. Now, how- 
ever, the judges in England have pretty 
cleary shown how they intend to work 
the Acts, and the treatise on the Prac- 
tice of the Supreme Court on Appeals 
to the House of Lords, by Mr. Locock 
Webb, Q.C., "will be of great value to 
Irish lawyers. It is recognized as an 
authority in England, and is well cal- 
culated to aid us in our endeavours to 
realize what will probably soon become 
the practice in this country." — Irish 
Law Times. 



" This is a work of undoubted merit, 
and is in every way superior to the 
books of practice under the Judicature 
Acts already published. We congratu- 
late Mr. Webb on the fact that he has 
not adopted the rdle of a bookmaker. 
With the aid of several competent as- 
sistants he gives to the profession a 
pithy treatise on Jurisdiction, Law and 
Procedure. Some of what may be called 
the brief essays on the differant heads 
embraced are models of concise state- 
ment. This volume must prove a wel- 
come addition to the library of the 
judg^ and the practitioner." — Law 
Times, 



ROGERS'S JUDICATXTBE ACTS, 1873 and 1875. 

THE LAW and PEACTICE of the SUPEEME COUET 
OF JUDICATUEE. By AnuifDEL Eogers, Esq., of the 
Inner Temple, Barrister-at-Law, Author of "The Law of 
Mines, Minerals and Quarries." 1 vol. demy 8vo. 21s. cloth. 



L 



DAVIS'S LAW OF REGISTRATION & ELECTIONS. 

A MANUAL OF THE LAW OF EEGISTEATION 
and ELECTIONS: with a SUPPLEMENT comprising the Cases 
on Appeal, 1868-1869 ; the Eules and Cases relating to Election 
Petitions; the Poor Eate Assessment Act, 1869; and a complete 
Index to the whole Work. By James Edward Davis, Esq., 
Barrister-at-Law. 12mo. los, cloth. 

* The SUPPLEMENT may be had separately, price 35. sewed. 
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BABBT'S PRACTICE OF CONVEYANCING. 

A TEEATISE on the PEACTICE of CONVET- 
AKCING. By "W. Whitt-^vkeh Bakry, Esq., of Lincoln's Inn, 
Barrister-at-Law, late holder of the Studentship of the TnnR of 
Court, and Author of ** The Statutory Jurisdiction of the Court 
of Chancery." 8vo. 18«. cloth. 

" This treatue Bajypliefl a want nittch meet ynXh. general aiyproval." — Lam 

has long been felt. Mr. Bany's work Magazine. 

is esaentifdlT what it profeases to be, a "Headers who recal the instmction 

treatiaeontnepractioeof oonyeyancing, they gathered from this treatise when 

in which the theoretical rules of r^ published wedc by week in the pages of 

p r operty law are referred to only for the * Law Times' will be pleaseatoleam 

uie xnirpose of elucidating the practice. that it has been re-produoed in a hand- 

The treatise is the production of a some volimie, which will be a welcome 

person of great merit and still greater addition to tiie law library. The infor- 

pronuse." — Solicitor^ Journal. mation that the treatise so much admired 

" We feel bound to strongly reoom- may now be had in the more convenient 

mend it to thepractitioner as well as form of a book will suffice of itsdlf to 

the student. The author has jyroved secure a large and eager demand for 

himself to be a master of the subject, it." — Law Times 

for he not only ^ves a most Taluablo "The work is dearly and agreeably 

supply of practical suggestions, but written, and ably eluddatcs the sabject 

criticises them with much ability, and in hand." — Justice of the Peace. 
we have no doubt that his criticism will 

BABBY'S FOBMS IN CONVEYANCING. 

^ FOEMS and PEECEDENTS in CONYEYANCING ; 
with Introduction and Practical Notes. By "VV. Whittaker 
Barry, of Lincoln's Inn, Barrister-at-Law, Author of a 
** Treatise on the Practice of Conveyancing." 8vo. 21«. cloth. 

HEBTSLET'S TBEATIES. 

HEETSLET'S TEEATIES of Commerce, Navigation, 
Slave Trade, Post Office Communications, Copyright, &c., at 
present subsisting between Great Britain and Foreim Powers. 
Compiled from Authentic Documents by Edward Hertslet, 
Esq., C.B., Librarian and Keeper of the Papers of the Foreign 
Office. 13 Vols. 8vo. 167. Is. 

•»• Vol. I. price 12s., Vol. II. price 12*., Vol. III. price 18»., Vol. IV. price 185., Vol. V. 
price 20»., Vol. VI. price 25«., Vol. Vll.priceSOs., Vol. VIII. price SOs.^ Vol. IX. 
price 30s., Vol. X. price 30«., Vol. XI. price 30s., Vol. XII. price 40s., Vol. XIII. 
jmce 42s. elothy may he had separately to complete sets. Vol. XII. includes an 
Index of Subjects to the Twelve published Volumes, which Index is also sold 
separately f price 10s. cloth. 

HEBTSLET'S TBEATIES ON TBADE AND TABIFFS. 

TEEATIES AND TARIFFS regulating the Trade 
between Great Britain and Foreign Nations, and extracts of the 
Treaties between Foreign Powers, containing "Most Favoured 
Nation" Clauses applicable to Great Britain in force on the 1st 
January, 1875. By Edward Hertslet, Esq., C.B., Librarian 
and Keeper of the Papers, Foreign Office. Part I. (Austria). 
Eoyal 8vo. 7a. 6£^. cloth. Part II. (Turkey). 15s. cloth. 



Part III. (Italy). 15fl. cloth. Part IV. (China). lOs. cloth. 
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HIGGINS'S DIGEST OF PATENT CASES. 

A DIGEST of the EEPOETED CASES relating to tlie 
Law and Practice of LETTERS PATENT for INVENTIONS, 
decided from the passing of the Statute of Monopolies to the 
present tune. By Clement Higgins, M.A., E.C.S., of the 
Inner Temple, Barrister-at-Law. 8vo. 21«. cloth ; 2o«. calf. 



" Mr. Hiffgrns's work will be useful 
as a work of reference. Upwards of 700 
cases are digested ; and, besides a table 
of contents, ^em is a full index to the 
subject mattor ; and that index, whidi 
greatly enhances the value of the book, 
must nave cost the author much time, 
labour and tiiought." — Law Journal. 

** * This is essentially,' says Mr. Hig- 
gins in his preface, ' a book of reference.' 
It remains to be added whether the 
^compilation is reliable and exhaustive. 
It is only fair to say that we think it is ; 
and we will add, that the arrangement 
of subject matter (chronological under 
each heading, the date, and double or 
even treble references being api>ended 
to every decision), and the neat and 
caref uUy executed index (which is de- 
cidedly above tiie average) are such as 
no reader of * essentially a book of refer- 
ence* could quarrel with." — Solicitar^ 
Journal, 

"Mr. Higgins has, with wonderful 
and accurate research, produced a work 
which is much needed, since we have no 
collection of patent cases which does not 
terminate years ago. The work is well 
arranged, and gives brief, though com- 
IJrehensive, statements of the various 
cases decided." — Scientifi<f and Literary 
Review. 

" The venr elaborate Digest just com- 
pleted by "iir. Hig-gins is worthy of being 
recognized by the profession as a tho- 
roughly useful book 0^ reference upon 



the subject. Mr. Hi^gins's object has 
been to supply a reliable and exhaus- 
tive summary of the reported patent 
cases decided in Ibiglish courts of law 
and equity, and this object he appears 
to have attained." — Mining Journal. 

"We consider that Mr. Higgins, in 
the production of this work, has met a 
long felt demand. Not merely tiie legal 
profession and patent a^nts, but pa- 
tentees, actual or intending inventors, 
manufacturers and their scientific ad- 
visers, will find the Digest an invaluable 
book of reference." — Chemical News. 

" The arrangement and condensation 
of the main principles and facts of .the 
cases here digested render the work in- 
valuable in the way of reference." — 
Standard. 

" The work constitutes a step in the 
right direction, and is likelvto prove of 
much service as a guide, a by no means 
immaterial point in its favour being that 
it includes a number of comparatively 
recent cases." — Engineer. 

"In fine, we must pronounce the 
book £is invaluable to all whom it may 
concern." — Quarterly Journal of Science. 

" On the whole, Mr. Higgins's work 
has been well accomplished. It has 
ably fulfilled its object, by supplying a 
reliable and authentic summary of tlic 
reported Patent Law Cases decided in 
English CoTuts of Law and Equity." — 
Irish Law Times. 



DOWELL'S INCOME TAX LAWS. 

THE INCOME TAX LAWS at present in force in the 
United Kingdom, with practical Notes, Appendices and a copious 
Index. By Stephen Dowell, MA., of Lincoln's Inn, Assistant 
Solicitor of Inland Eevenue. 8to. 125. Qd, cloth. 



" To commissioners and all con- 
cerned in the working of the Income 
Tax Mr. Dowell' s book will be of great 
value." — Law Journal. 

" For practical purposes the compila- 
tion must prove very useful." — Law 
Times. 

**We can honestly commend Mr. 
DowcU's work to our readers as being 



well done in every rcsjKJct." — Law 
Magazine. 

" Mr. Dowell's official position emi- 
nently fits him for the work he has 
imdertaken, and his history of the 
Stamp Laws shows how carefully and 
conscientiously he performs what he 
imdertakes."— VM««ice of the Peace. 
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INGRAM'S LAW OF COMPENSATION.— Second Edit* 

COMPENSATION to LAND and HOUSE OWNERS: 
being a Treatise on the Law of the Compensation for Interests 
in Lands, &c. payable by Eailway and other Public Companies ; 
with an Appendix of Forms and Statutes. By Thomas Dunbab 
Ingbam, of JJiQColn's Inn, Esq., Bamster-at-Law, now Professor 
of Jurisprudence and Indian Law in the Presidency College, 
Calcutta. Second Edition. By J. J. Elmes, of the Inner Temple, 
Esq., Barrister-at-Law. Post 8vo. 12«. cloth. 

requirements of the profession when 
he designed the monograph before us. 
The appendix contains no less than 
sixty forms required in the practice of 
this branch of the law and the statutes 
and parts of statutes in which it is em- 
bodied. The index is very ample. Thus 
it will be seen to be abook very valuable 
to all solicitors who may be concerned, 
for railways or for the persons whose 
properties are affected by them." — Law 
Times f second notice. 

" His explanations are dear and ac- 
curate, and he constantly endeavours 
not only to state the effect of the law 
which he is enunciating, but also to 
show tJie principle upon which it rests." 
— Athenceum. 



" Whether for companies taking land 
or holding it, lir. Ingram's volume will 
be a welcome guide. With this in his 
hand the legal adviser of a company, or 
of an owner and occupier whose i)ro- 
perty is taken, and who demands com- 
pensation for it, cannot fail to perform 
Lis dutjr rightly." — Law Times. 

" This work appears to be carefully 
I>repared as r^^ards its matter. This 
edition is a third larger than the first ; 
it contains twice as many cases, and an 
enlaived index. It was much called for 
and doubtless will be found very useful 
by the iwactitioner." — Law Magazine. 

" The appearance upon the title page 
of the words Second Edition attests m 
the most conclusive manner that Mr. 
Ingram has rightly measured the 



SCBIVEN ON COPYHOLDS.— Fifth Edition by Stalman. 

A TEEATISE ON COPYHOLD, CUSTOMAEY 
FEEEHOLD, and ANCIENT DEMESNE TENUKE, with 
the Jurisdiction of Courts Baron and Courts Leet. By John 
ScRlVEN, Serjeant-at-Law. The Fifth Edition, containing 
Eeferences to Cases and Acts of Parliament to the present time. 
By Henry Stalman, Esq., of the Inner Temple, Barrister-at- 
Law. Abridged in 1 vol. royal 8vo. 30a. cloth ; 36a. calf. 



TTTDOB'S CHABITABLE TRUSTS.— Second Edition. 

THE LAW OF CHARITABLE TEUSTS ; mth the 

Statutes, including those to 1869, the Orders, Eegxilations and 
Instructions issued pursuant thereto, and a Selection of Schemes, 
with Notes. By Owen Davies Tudor, Esq., of the Middle 
Temple, Barrister-at-Law, Author of "Leading Cases in Equity." 
Second Edition, containing all the recent Statutes and Decisions. 
Post Svo. IBs. cloth. 



"No living writer is more capable 
than Mr. Tudor of producing' such a 
work: his Leading Cases in Equity, 
and also on the Law of Real Property, 
have deservedly earned for him ttie 
highest reputation as a learned, careful 
and judicious text-writer. The main 



feature of the work is the manner in 
which Mr. Tudor has dealt with aU the 
recent statutes relating to tJiis subject.'* 
— Solicitors' Journal. 

" Mr. Tudor's excellent little book on 
Charitable TnistB."—Law Times. 
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FOBBES ON SAVINGS BANES. 

THE LAW EELATESra TO TEUSTEE AND POST 
OFFICE SAVE^GS BANKS, witli Notes of Decisions and 
Awards made by the Barrister and Eegistrar of Friendly 
Societies. By Urquhart A. Forbes, of Lincoln's Inn, Esq., 
Barrister-at-Law. 1 vol., l^mo., 7a. 6c?. cloth. 



SHELFORD'S SUCCESSION, PROBATE AND LEGACY 
DUTIES.— Second Edition. 

THE LAW relating to the PEOBATE, LEGACY 
and SUCCESSION DUTIES in ENGLAND, lEELAND and 
SCOTLAND, including all the Statutes and the Decisions on 
those Subjects: with Forms and Official Eegulations. By 
Leonard Shelford, Esq., of the Middle Temple, Barrister-at- 
Law. The Second Edition, with many Alterations and Additions. 
12mo. 16«. cloth. 

" The treatise before us, one of tiie Its merits have been ah-eady tested by 
most useful and popular of his produo- most of them." — Laiv Times. 
tions, being now the text book on the " Mr. Shelford' s book appears to us 

subject, nothing remains but to make to be the best and most complete work 
known its appearance to our readers. on this extremely intricate subject." — 

Law Magazine. 



DAVIS'S CRIMINAL LAW CONSOLIDATION ACTS. 

THE CRIMINAL LAW CONSOLIDATION ACTS, 
1861 ; with an Introduction and practical Notes, illustrated by 
a copious reference to Cases decided by the Court of Criminal 
Appeal. Together with Alphabetical Tables of Offences, as well 
those punishable upon Summary Conviction as upon Indictment, 
and including the Offences under the New Bankruptcy Act, so 
arranged as to present at one view the particular Offence, the 
old or new Statute upon which it is founded, and the Limits of 
Punishment; and a fuU Index. By James Edward Davis, 
Esq., Barrister-at-Law. 12mo. 10a. cloth. 



BAYLIS'S LAW OF DOMESTIC SERVANTS. 
By Monckton.— Fourth Edition. 

THE EIGHTS, DUTIES AND EELATIONS OF 
DOMESTIC SEEVANTS AND THEIE MASTERS AND 
MISTRESSES. With a short Account of Servants' Institutions, 
&c., and their Advantages. &jr T. HetsTiy Baylis, M.A., 
Barrister-at-Law, of the Inner Temple. Eourth Edition, with 
considerable Additions, by liJDWAiiD P. Moncktox, Esq., B.A., 
Barrister-at-Law, of the Inner Temple. Foolscap 8vo. 2a. cloth. 
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SEABOBNE'S ULW OF VENDOBS & PX7BCHASEBS. 

A CONCISE MANUAL of the LAW of VENDOES 
and PURCHASEBS of EEAL PEOPEETY ; with a Supple- 
ment, including the Vendor and Purchaser Act, 1874, "with Notes. 
By HmotY Seaborne. Post 8vo. 9«. cloth. 

%* This work is deaigned to fumith Practitioners vffth etn easy means of reference to tJte 
Statutory Enactments and Judicial Decisions regulating the Tratisfer.of Beal Pro- 
perty^ and also to bring these authorities in a compendious shape under the attention 
of Students. 



'* The book before tts contains a good 
deal, especially of practical inf oimation 
as to the oonrse of conveyancing matters 
in soUdtora* offices, which may be use- 
ful to students." — Solicitor^ Journal. 

" We will do Mr. Seaborne the justice 
to say that we believe his work will be 
of some use to artidod and other derks 
in solidtors' offices, who have not the 
opportunity or indination to refer to the 
stuidard works from whidi his is com- 
piled." — Law Journal. 

" The value of Mr. Seabome's book 
consists in its being the most condse 
summary ever yet published of one of 



the most imx>ortant brandies of the 
law. The student will find this book 
a useful introduction to a dry and 
difficult subject." — Law Examination 
Joumai. 

" Litended to furnish a ready means 
of access to tiie enactxnents and ded- 
sions governing that branch of the law." 
—The Times. 

" The book will be found of use to the 
legal practitioner, inasmuch as it will, 
so far as regards established points of 
law, be a handier work of reference than 
the longer treatises we have named."— 
Athenceum. 



TOICKINS' INSTITUTES OF BOMAN LAW. 

THE INSTITUTES OF EOMAN LAW. Part I., 

containing the Sources of the Eoman Law and its External 
History till the Decline of the Eastern and Western Empires. 
By Frederick Tomkins, M.A., D.C.L., Barrister-at-Law, of 
Lincoln's Inn. Eoy . 8 vo. 1 2«. cloth. (To bo completed in 3 Parts. ) 

DBEWBY'S EaXJITT PLEADEB. 

A CONCISE TEEATISE on the Principles of EQUITY 
PLEADING, with Precedents. By C. Stewart Drewry, Esq., 
of the Inner Temple, Barrister-at-Law. 12mo. 6s. boards. 



OAITJS' BOMAN LAW.— By Tomkins and Lemon. 

{Dedicated hy permission to Lord Chancellor Hatherley.) 

THE COIVIMENTAEIES of GAIUS on the EOMAN 
LAW: with an English Translation and Annotations. By 
Frederick J. Tomkins, Esq., M.A., D.O.L., and Welliam 
George Lemon, Esq., LL.B., Barristers-at-Law, of Lincoln's 
Inn. 8vo. 275. extra cloth. 



"We feci bound to si)eak in the 
highest terms of the manner in which 
Mr. Tomkins and Mr. Lemon have 
executed their task. AVe unhesitatingly 
recommend its careful perusal to all 
students of Roman Law." — Law Maga^ 
zine. 

** The authors have done a good ser- 
vice to the study of Roman Law, and 
deserve the thanks of those who take an 



interest in legal litcriature." — Solicitor^ 
Joumai. 

" The translation is carefully executed 
and the annotations show extensive 
Imowledge of the Roman Law."— .4fA«- 
nceum. 

" One of the most valuable contribu- 
tions from an English source to our legal 
literature which me last half-century has 
yntn.ess(id.."—£dinburghEveningCourant. 
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FIELD'S REGULATIONS OF THE BENGAL CODE. 

THj: EEGULATIONS OF THE BENGAL CODE, 

Edited, with Chronological Tables of Eepeal and Amendment, 
and an Introduction. By 0. D. Field, of the Liner Temple, 
Barrister-at-Law, and of H.M.'s Bengal Civil Service. 1 vol. 
royal 8vo. 42«. cloth. 

FIELD'S TABLE OF, AND INDEX TO, INDIAN 
STATUTES. 

CHEONOLOGICAL TABLE OF, AND INDEX TO, 
THE INDIAN STATUTE BOOK for the Year 1834; with a 
General Introduction to the Statute Law of India. With Supple- 
ment continuing the work to August, 1872. By C. D. Field, 
M.A., LL.D., of the Inner Temple, Barrister-at-Law, and of 
H.M.'s Bengal Civil Service. Imperial 4to. 42s. cloth. 



BRANDON'S LAW OF FOREIGN ATTACHMENT. 

A TREATISE upon the CUSTOMARY LAW of 
FOREIGN ATTACHMENT, and tiie PRACTICE of the 
MAYOR'S COURT of the CITY OF LONDON therein. With 
Forms of Procedure. By Woodthorpe Brandon, Esq., of the 
Middle Temple, Barrister-at-Law. 8vo. 148. cloth. 



MOSELEY ON CONTRABAND OF WAR. 

WHAT IS CONTRABAND OF WAR AND WHAT 
IS NOT. A Treatise comprising all the American and English 
Authorities on the Subject. By Joseph Moseley, Esq., B.O.L., 
Barrister-at-Law. Post 8vo. 6s, cloth. 



SIVEITH'S BAR EDUCATION. 

A HISTORY of EDUCATION for the ENGLISH 
BAR, with SUGGESTIONS as to SUBJECTS and METHODS 
of STUDY. By Philip Anstie Smith, Esq., M.A., LL.B., 
Barrister-at-Law. 8vo. 95. cloth. 



WILLS ON EVIDENCE.— Fourth Edition. 

AN ESSAY on the PRINCIPLES of CIRCUMSTAN- 
TIAL EVIDENCE. Illustrated by numerous Cases. By the 
late William Wills, Esq. Fourth Edition. Edited by his 
Son, Alfred Wills, Esq., Barrister-at-Law. 8vo. lOs, cloth. 
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BOXJSE'S COPYHOLD ENFRANCHISEMENT 
MANUAL.— Third Edition. 

The COPYHOLD ENFRANCHISEMENT MAI^UAL; 

enlarged, and treating the subject in the Legal, Practical and 
Mathematical Points of View ; giving numerous Forms, Bules, 
Tables and Listructions for Calculating the Values of the Lord's 
Eights ; Suggestions to Lords* Stewai^s, and Copyholders, pro- 
tective of their several Literests, and to Valuers in performance 
of their Duties; and including the Act of 1858, and JProceedmgs 
in Enfranchisement imder it. BvRolla Eofse, Esq., of tne 
Middle Temple, Barrister-at-Law. Third Edition, much enlarged. 
12mo. lOs. 6d, cloth. 



" This new edition follows the plan of 
its predecessor, adopting a fivefold divi- 
sion: — 1. The Law. 2. The Fractioe, 
with Practical Suggestions to Lords' 
Htcwards and Copyholders. 8. The 
Mathematical consideration of the Sub- 
jcct in all its Details, witti Bules, Tables 
and Examples. 4. Forms. 6. The 
Htatutcs, with Notes. Of these, we can 
only repeat what we have said before, 
that they exhaust the subject ; tliey give 
to the practitioner all the matmals re- 
quired by him to conduct the enf ran- 
chisementof a copyhold, whetlier volun- 
tary or compulsory." — Law Times. 

" When we consider what favour "Mr. 
House's Practical Man and R-actical 
Conveyancer have found witii the pro- 



fession, we feel sure the l^al world will 
greet with pleasure /i new and improved 
edition of nis Copyhold Manual. The 
third edition of uiat work is before us. 
It is a work of great practical value, 
suitable to lawyers and la3^en. We 
can freely and heartily recommend this 
volume to the practitioner, the steward 
and the copyholder." — Law Magazine. 

' * Now, however, that copyhold tenures 
are being frequency converted into free- 
holds, Mr. Bouse'streatise will doubtless 
be productive of very extensive benefit; 
for it seems to us to have been very care- 
fully prepared, exceedingly well com- 
posed and written, and to mdicate much 
experience in copyhold law on the i»rt 
of tiie author." — Solicitors' Journal. 



HEALES'S HISTORY AND LAW OF PEWS. 

THE HISTOEY and the LAW of CHURCH SEATS 
or PEWS. By Alfred Heales, F.S.A., Proctor in Doctora* 
Commons. 2 vols. 8vo. 168. cloth. 

"Altogether we can commend Mr. of the autlior's industry, talent and 
Heales' s book as a well conceived and learning." — LawJoumal. 
well executed work, which is evidence 

BBABBOOK'S WOBK ON CO-OPEBATION. 

THE LAW and PRACTICE of CO-OPERATIVE or 
INDUSTRIAL and PROVIDENT SOCIETIES ; including the 
Windmg-up Clauses, to which are added the Law of France on 
the same subject, and Remarks on Trades Unions. By Edwaed 
W. Brabrook, F.S.A., of Lincoln's Inn, Esq., Barrister-at-Law, 
Assistant-Registrar of Friendly Societies in England. 6«. cloth. 

LUSHINGTON'S NAVAL PBIZE LAW. 

A MANUAL of NAVAL PRIZE LAW. By Godfrey 
LusHiXGTON, of the Inner Temple, Esq., Barrister-at-Law. 
Royal 8vo. 10«. 6ci5. cloth. 
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WIGRAM ON WILLS.— Fourth Edition. 

AN EXAMINATION OF THE EULES OF LAW 
respectmg the Admission of EXTRINSIC EVIDENCE in Aid 
of tlie INTERPEETATION of WILLS. By the Right Hon. Sir 
James Wigram, Knt. The Fourth Edition, prepared for the press, 
with the sanction of the learned Author, by W. Kxox Wigram, 
M.A., of Lincoln's Inn, Esq., Barrister-at-Law. 8vo. lla. cloth. 



"In the celebrated treatise of Sir 
James Wigram, the rules of law are 
stated, discussed and explained in a 
manner which has excited the admira^ 
tion of every judge who has had to con- 
sult it." — Lord KingsdowTif in a Privy 
Council Judgment^ July 8<A, 185S. 

*^ There can be no doubt that tiie 
notes of Mr. Ejiox Wigram have en- 
hanced the value of the work, as afford- 
ing a ready reference to recent cases on 
the subjects embraced or arising out of 
Sir James Wigram's propositions, and 



which frequently give additional sui>- 
port, and in some instances an extension 
to the original text." — Law Chronicle. 

*' Understood as general guides, the 
prox)ositions established by Sir James 
Wigram's book are of the highest vulue. 
But whatever view may be entertained, 
the book is one which will always be 
highly prized, and is now presented in 
a very satisfactory shape, tnanks to the 
industry and intelli^nce displayed in 
the notes by the present editor." — 
SoUcitoral* Journal and Reporter, 



COOMBS' SOLICITORS' BOOKKEEPING. 

A MANUAL OF SOLICITOES' BOOKEJEEPINa : 

comprising practical exemplifications of a concise and simple 
plan of Double Entry, with Porms of Account and other Books 
relating to Bills of Costs, Cash, &c., showing their operation, 
giving directions for keeping, posting and balancing them, and 
mstructions for drawing costs. Adapted for a large or small, 
sole or partnership business. By W. B. Coombs, Law Accountant 
and Costs Draftsman. 1 vol. 8vo. IO5. 6d. cloth. 

%* The various Account Bookit described in the above work^ the forms of which are copy- 
right, may be had from the Publishersy at the prices stated in the work at page 274. 

" The author of the above, raying on 
the well-known* fact that solicitors do 
not like intricate bookkeeping, has pore- 
sented to that branch of tne profession 
a work in which the really superfluous 
has been omitted, and that oxuy which 
is necessary and useful in ihe ordinary 
routine in an attorney's office has been 
retained. He has performed his task in 
a masterly manner, and in doing so has 
given the why and the wherefore of the 
whole system of Solicitors' Bookkeeping. 
The volume is the most comprehensive 
we remember to have seen on the sub- 
ject, and from the dear and intelligible 
manner in which ihe whole has been 
worked out it will render it unexcep- 
tionable in the hands of the student and 
the TOactitioner." — Imw Magazine. 

"Throughout the jaroformd account 
books most of the different matters of 
business which usually arise m a solid- 
tor's office have been paaaed from their 



commencement to their ultimate oon- 
dusion. The bill book contains pre- 
oed^its of bills of costs illustrating the 
correspondence between that and the 
disbursement book, and so with the cash 
book, ledger and otlier books; every 
item has its reference, and any intricate 
points have been explained, whidi are 
merits which no other work on ttie sub- 
ject possesses ; indeed so dear do tJie in- 
structions appear, that a tyro of average 
skill and abihtics with application could, 
under ordinary drcumstanoes, oi>en and 
keep the accounts of a business ; and so 
far as we can judge the author has suc- 
ceeded in his endeavour to divest solid- 
tors' bookkeeping of complexity, and 
to be concise and simple without bein^ 
ineffident. We cannot dismiss this 
volume without briefly commenting 
TiI>on the excellent style in which it is 
submitted to the profession." — Law 
Journal, 
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UIWBENCE'S PABTITION ACTS, 1868 and 1876. 

THE COMPULSOEY SALE OF EEAL ESTATE 
under the POWEES of the PARTITION ACT, 1868, as Amended 
by the Partition Act, 1876. By Philip Henby Lawbence, of 
Inncoln*s Inn, Esq., Barnster-at-Law. 8yo. 8«. cloth. 



*' In tliiB Tolumo Mr. Lamrenoe treats 
of a varietv of important questaons con- 
nected wita the compulsory sale of real 
estate underthePartition Act, 1876. The 
author has done his work very fairly. 
We may remark of the ijj^ uiat it is 
particularly dear and legiW6."—Law 
Journal. 

"Mr. Lawrence is evidently a&- 

2 uainted with his subject. He explains 
lie state of the law previous to the 



Statute of 1868, and the means by which 
under it persons may now Tnaintafn a 
suit. On the sale of land the whole 
subject is ably treated, and the book 
contains, amongst other IMngs, a valu- 
able selection of leading cases on the 
subject." — Justice o/the Peace. 

" The book is written in a clear and 
perspicuous style, and will well repay 
perusal." — Law ExaminaiioH Journal, 



HUNT'S BOTTNDABIES, FENCES & POBESHOBES.— 
Second Edition. 

A TREATISE on the LAW relating to BOUNDARIES 
and FENCES, and to the Eights of Property on the Sea Shore 
and in the Beds of Public Eivers and other Waters. Second 
Edition. By Abthtjb Joseph Hunt, of the Inner Temple, Esq., 
Barrister-at-Law. 12mo. 12a. cloth. 

" There are few more fertile souroea 
of litigation than those dealt with in 
Mr. Hunt's valuable book. It is suffi- 
cient here to say that the volume ought 
to have a larger circulation than ordi- 
narily belongs to law books, that it 
ought to be found in every country 
gentieman's library, that the cases are 
Drought down to uie latest date, and 
that it is carefully prepared, clearly 
written and well edited.**— Z»aw Mag~ 
aZine. 

" It speaks well for this book, that it 
has so soon passed into a second edition. 
That its utility has been appreciated is 
shown "by its success. Mr. Hunt has 
availed himself of the opi)ortunity of a 
second edition to note up all tiie eases to 
this time, and to extend considerably 
some of the chapters, e8i>ecially that 
which treats of lights of property on 



the seashore and the subjects of sea 
walls and commissions of sewers.** — 
Imw Times. 

" Mr. Hunt chose a good subj'ect for 
a separate treatise on Boundaries and 
Fences and Bights to the Seashore, and 
we are not surprised to find that a 
second edition of his book has been 
called for. The present edition contams 
mudi new matter. The chapter espe- 
cially which treats on rights of -gro'paetj 
on the seashore, which has been greatiy 
extended. Additions have been also 
made to the chapters relating to the 
fencing of tiie property of mine owners 
and railway companies. All the cases 
which have been decided since tiie work 
first appeared have been introduced in 
their proper places. Thuis it will be 
seen this new edition has a considerably 
enhanced value.** — SoUcitors^ Journal. 



GRANT'S LAW OF COBPOBATIONS IN GENERAL. 

A PEACTICAL TEEATISE ON THE LAW OF 

COEPOEATIONS IN GENEEAL, as weU Aggregate as Sole; 
including Municipal Corporations, Eailway, Baiiing, Canal and 
other Joint-Stock and Trading Bodies, Dean and Chapters, Uni- 
versities, Colleges, Schools, Hospitals, with qiuisi Corporations 
aggregate, as Q-uardians of the Poor, Churchwardens, Church- 
wardens and Overseers, &c., and alsoCdrporations sole, as Bishops, 
Deans, Canons, Archdeacons, Parsons, &c. By James GBAirr, Esq., 
of the Middle Templej Barrister-at-Law. Eoyal 8vo. 265. boards. 
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BXTND'S LAW OF SALMON FISHERIES. 

THE LAW relating to the SALMON FISHEEIES 
of ENGLAND and WALES, as amended by "The Sahnon 
Fishery Act, 1873 ; " with the Statutes and Cases. By J. W. 
Willis Buxd, MA., LL.B., of Lincoln's Inn, Barrister-at-Law, 
Vice-Chairman Severn Fishery Board. Post 8vo. los. cloth. 

I'rom the I'hirteenth Annual Report of Inspector JJucUand on Salmon FisherieSf 1874. 
— ^** I would wish in Uiis place to express my approval of * Bund's Law of Salmon 
Fisheries in England and Wales, with Statutes and Cases.' This work will aJfford 
^;reat assistance to those engaged in administering the law^ while it affords valuable 
information on the theory and practice of Salmon l^islation in general/' 

From the 7%irteenth Annual Report of Inspector Walpole on Salmon Fisheries, 1874. 
— "lir. AVillis Bund, the Draftsmtui of the new Act, has published an important 
treatise on the whole of tiie Salmon Fishery Acts, which hais already been accepted 
as a complete exposition of those Statutes/* 



" Doubtless all the law will be found 
between his covers, and we have not 
been able to detect any erroneous state- 
ments. We can recommend tiie book 
us a disquisition — ^it is conscientiously 
executed.'* — Law Times. 

'* With "ISx. Bund's work at his elbow, 
the inquirer will find it tolerably easy 
work, for Mr. Bund has with great skiu 
and labour done all tiie most trouble- 
some work for him, and each point of 
law is marked out so that there can be 
no difficulty in understanding it, for not 
only are the points unravellei and dis- 
cussed, but the cases which have come 
before the superiov courts upon tiie 



various points are distinctiy set forth, 
and the aedsion upon each made plain. 
lir. Bund has done tiie work excel- 
Icntiy well, and nothing further in this 
way can be desired." — The Field. 

** We have always found his opinion 
sound, and his explanations clear and 
ludd. This volxmie must of necessity 
become a handbook to salmon fishers in 
general, and especially to boards of oon- 
servatorsj who will thereby be much 
assisted m the formation of the new 
boards of conservators, under the Act 
of 1873; also the operation of the Acts 
of 1861 and 1866, as amended by the 
Act of 1873."— Xand and WaUr. 






TBOWEB'S CHXJBCH BTHLDING LAWS, Continued 
to 1874. 

THE LAW of the BUILDING of CHUECHE8, 
PAESONAGES, and SCHOOLS, and of the Division of Parishes 
and Places. By Charles Fbaxcis Tbowek, M.A., of the Inner 
Temple, Esq., Barrister-at-Law, late Fellow of Exeter College, 
Oxford, and late Secretary of Presentations to Lord Chancellor 
Westbmy. Post 8vo. 9«. cloth. 

The Supplement may he Jiad separately ^ price Is, sewed, 

visers or clergymen are concerned with 
glebes, endowments, district chax>clries, 
parishes, ecclesiastical commissions, and 
such like matters, about which the 
public and notably the clerical public 
seem to know but littie, but which it is 
needless to say are matters of much im- 
portance." — Solicitors* JoumaL 



" A good book on this subject is cal- 
culated to be of considerable service 
botii to lawyers, clerics and laymen; 
and on the whole, after taking a survey 
of tiie work before us, we majrpronounce 
it a useful work. It contains a great 
mass of information of essential import 
to those who as parishioners, 1^^ ad- 
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COLLIEB'S ULW OF C0KTBIBT7T0BIES. 

A TEKVTISE on the LAW OF CONTEIBUTOBIES 

in the Winding-up of Joint-Stock Companies. By Bobert 
Collier, of the Inner Temple, Esq., Banister-at-Law. Post 8yo. 
Vs. cloth. 



**yie. CoIlier*8 f^enenl airangement 
uiipean to have heen caref ally devised, 
and is probably as neat as the nature 
of the subject admits of. It is imixMH 
flible after a perusal of the book to 
doubt that the author has honestly 
studied the subject, and has not con- 
tented liimself with the practice of 
piednff together head notes from re- 
portH. ' — Soliritorg' Journal. 

*'Mr. Collier has not shrunk from 
pointinpr out Ids views as to the recon- 
cilability of apparently conflicting ded- 
sions or as to many points on which the 
law is still unsettled; without Tngking 
any quotations for the purpose of illus- 
trating the above remarks, we think we 
are i ustitied in oouimending this treatise 
to the favourable consideration of the 
profession." — Lmr Journal. 

" Mr. Robert Collier's treatise on the 
subpect deserves attention beyond the 
limits of his profession. The chapter 
nhowing the modes in which liability 
may be incurred is full of instructive 
warning." — Saturday Jteview. 

" The perplexity of the laws relating 
to personal liability, naturally suggests 
a collection of precedents and cases 
which may be considered settled, and 
of direct application to the generality 
of cases ; and this the author appears to 
have done with success, as far as we 
can judge of the merit of the work." — 
Btandard. 

** This is a valuable legal work, which 
should be in the hands of all speculators 
in the formation of new ventures in 
the shai)e of joint stock companies and 



associations. It is important that sadi 
persons should know we exact positioii 
th^ assume, in a legal point ai view, 
and this thev will be enabled to do ly a 
perusal of this work, written by a bar- 
rister of some repute." — BvXlionist. 

" This work he has done Tery tho- 
roughlv, and the scope of the treatiae is 
far wiaer than the author has laid down 
in his preface. There is probaUy no 
branch of the law of contracts more 
difficult and intricate than this of con- 
tribution, and the cases quoted by Mr. 
Collier are treated with great disoimi- 
nation, so that the book enables a man 
who has not made the subject a matter 
of special study to advise with compara- 
tivdy small trouble to himself. Tins is 
the advantage of writers devoting them- 
selves to what we may caH the byeways 
of the law — a dang«x>us track for the 
weakly, the inflrm, or the unaccustomed, 
but light and easy enough with svdi a 
guide as Mr. Collier. Laymen may also 
learn from the work the exact liability 
which they incur before entering into 
contracts, and thus avoid the clianoe of 
ruin." — Irish Law Times. 

*' The work is clearly and vigorously 
written, and Mr. Collier has managed 
to put a great deal of information into 
& small space. The book will be found 
to be a useful addition to the list of 
treatises on a'branch of the law which 
has grown immensely since 1862." — 
Athenceum. 

" Mr. Collier has carried out his in- 
tention, and has produced a work of 
great utility."— 2%« Law. 



BULLET & BUND'S NEW BANKRUPTCY MANUAL. 

A MANUAL OF THE LAW AND PEACTICE 

OF BANKRUPTCY as Amended and Consolidated by the 
Statutes of 1869, witli an APPENDLX containing the Statutes, 
Orders -and Forms. By John F. Btjlley, BA., and J. W. 
Willis Btjnd, MA., LL.B., Barristers-at-Law. 12mo. 16«. cloth. 
With a Supplement including the Orders to April, 1870. 



* * 



The Supplement may he had aeparatelyy la. sewed. 



** This is a treatise, not an edition of 
the acts, and where the law is to a laive 
extent new, this is the best, though the 
most troublesome, mode of dealing with 



it. A very complete index makes the 
work all that the practitioner, be he bar- 
rister or solicitor, can leqmre."— Lata 

Times. 
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0ke*8 Magisterial SynopsLi: a Practical Ouide for 

Magistrates, their Clerks, Solicitors, and Constables; comprising 
Summary Convictions and Indictable Offences, with their Penal- 
ties, Punishments, Procedure, &c.; alphabetically and tabularly 
arra nged : with a Copious Index. Twd/th Edition , m uch enlarged. 
By Thomas W. Sauxdebs, Esq., Barrister-at-Law, Eecorder of 
Bath. In 2 vols. 8vo. 60«. cloth; 70«. calf. 



" Twelve editions in twenty- 
eight years say more for the prac- 
tical utility oi this work than any 
nnmber of favourable reviews. Tet 
we feel bound to accord to the 
learned Recorder of Bath the praise 
of having fully maintained in the 
present ^tion the well-earned re- 
putation- of this useful book. The 
many important statutes passed 
since the eleventh edition appeared, 
only four years since, and which 
either impose new duties upon or 
modify me old law administered 
by justices of the peace, have been 
carefully incorporated in the pre- 
sent work. Among these w» may 
notice in ihe legislation of the la^ 
session alone the Acts concerning 
Cruelty to Animals, Drugging of 
Animals, Elementary Education, 
Industrial and Provident Societies, 
Merchant Shipping, the Poor Law, 
Salmon Fishing and Wild Fowl 
Protection. A copious index of 
over 100 pages offers ever facility 
of reference which can be desired, 
in addition to the alphabetical and 
tabular arrangement of offences 
with their penalties, punishments, 
and procedure." — Zaw Magazine, 
February^ 1877. 

" All we can do in reviewing a 
new edition of a work, on the 
general plan of which the profes- 
sion has justly conferred so dis- 
tinguished a mark of approval as 
is involved in a twelfth edition, is 
to see whether the statutes and cases 
which have been passed and decided 



within the four years which have 
elapsed since the last edition have 
been duly incorporated. They ap- 
pear, on the points on which we 
have tested the book, to have been 
noticed by Mr. Saunders with con- 
siderable care. The index has been 
very greatiy improved, and has 
become a valuable feature of the 
work." — Solicitors* Journal. 

**The industrious, capable and 
painstaking Becorder of Bath (Mr. 
T. W. Saunders) has edited the 
twelfth edition of Oke's Magisterial 
Synopsis. The law administered 
by magistrates, like almost every 
other branch of our jurisprudence, 
goes on growing almost every day 
of the legEd year, and a new eoition 
of such a work as this every few 
years means no small amoi^t of 
labour on the part of the editor. 
The array of statutes which have 
been pa^ed during the last four 
years requiring the attention of 
justices IS formidable enough, as 
appears by Mr. Saunders's preface. 
We are glad to see that Mr. Saun- 
ders has bestow^ great care in the 
revision of the index, which is now 
a feature in the work." — Law 
Times. 

* ' The first edition of this work was 
published in 1848, and contained 
410 pages. The twelfth edition 
has now been published, and con- 
tains 1,579 pa^es. Both of these 
facts have tneir moral. The first 
proves how great a reward waits 
upon a genuine success in legal 

\Jdr, Oke^s Works continued over. 



O- 



-O 



o- 



50 



LAW WORKS PUBLISHED BY 



■o 



0ix. 01ke'$( inagtj$ter(al 2!&oi^%— continued. 



literature : the second proves what 
immense labour is cast upon the 
author who endeavours to win the 
reward. We believe the issue of 
twelve editions of a large law book 
within the space of twenty- eight 
years to be without precedent in 
the history of legal literature, and 
we are (|uite sure that the result 
has in this case not at all exceeded 
tiie merit of the work. The new 
edition now before us has been 
brought out under the superintend- 
ence of Mr. Saunders, the Becorder 
of Bath, whose name is well known 



in legal literature. Mr. Saunders 
has for many years made many of 
the subjects which fall within the 
scope of magisterial jurisdiction his 
special study, and we are not at all 
surprised that he should have been 
selected to carry on the work of 
Mr. Oke. A host of acts have been 

gassed since 1872, and all these 
ave been introduced into the work, 
and put in their proper places, so 
that they can be found, as wanted, 
by jusnces, justices' clerks and 
solicitors." — iaw Journal. 



Oke*8 Magisterial Formnlist : being a Complete Collec- 

tion of Forms and Precedents for practical use in all Cases out 
of Quarter Sessions, and in Parochial Matters, by Magistrates, 
their Clerks, Attomies and Constables. By George C. Oke, 
Author of **The Magisterial Synopsis," &c. Fifth Edition, 
enlarged and improved. By Thomas W. Saunders, Esq., 
Barrister-at-Law, Eecorder of Bath. In 1 vol. 8vo. SSs, cloth; 
438. calf. 



"The last edition of this very- 
useful work was published in 1868. 
Since which time, in addition to 
numerous amendmg and consoli- 
dating acts bearing upon magis- 
trates* law, other important statutes 
have come into effect. New forms, 
applicable to these and other acts, 
have been prepared with much care 
by the learned editor of the present 
edition TMr. Saunders), while those 
which had beccme inapplicable 
have been eliminated. Besides the 
table of contents, a table of statutes, 
connected with the forms, has been 
added ; a clear, unusually copious 
index leaves nothing to be desired 
by those who have to administer the 
branch of the law to which Oke's 
Magisterial Formulist relates." — 
Zaw Magazine. 

"Mr. Saunders has not been 
called upon to perform the func- 
tions of an annotator merely. He 
has had to create, just as mr. Oke 
created when he wrote his book. 
This, of course, has necessitated 
the enlargement and remodelling 



of the index. No work probably is 
in more use in the offices of magis- 
trates than 'Oke's Formulist. ' That 
it should be reliable and compre- 
hend recent enactments is of the 
very first importance. In selecting 
Mr. Saunders to follow in the steps 
of Mr. Oke the publishers exercised 
wise discretion, and we congratu- 
late both author and pubushers 
upon the complete and very ex- 
cellent manner in which this edition 
has been prepared and is now pre- 
sented to the profession." — Law 
Times. 

" The duty of editing anew the 
'* Magisterial Formulist ' has fallen 
upon the Becorder of Bath, whose 
experience and industry ought to 
furnish a guarantee that in his 
hands a work of so much value and 
celebrity will not lose any of its 
former attributes. Apart m>m the 
statutory forms, there is a daily and 
hourly need of forms pressing upon 
clerks to justices, ana their time is 
too valuable to admit of the labour 
of dravring what is wanted on an 
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emergency. There is not a member 
of this most important and intelli- 
gent class of men who has not 
learned to look upon Oke's *Form- 
ulist' as a trusty friend and safe 
guide in the moment of need, and 
who will not welcome an edition 
which embraces the novel matter 
required by fresh legislation. When 
we find that 900 pages are occupied 
with these forms, and that the inde^ 
alone consists of 100 pages, we can 
form some idea of the task which 
Mr. Saunders has undertaken, the 
performance of which ought to add 
to his repute. Mr. Saunders has 
compiled a new table of statutes 
connected with the forms, an addi- 
tion which will certainly be found 
useful." — Jjaiv Journal. 

"This well-known work stands 
no longer in need of any introduc- 
tion or recommendation : it is not 
BO much the convenience as the 
necessity of everjr person who has 
to conduct or advise the conduct of 
a magistrate's business. To return, 
however, to the more proper func- 
tion of the book before us, the 
question with any new edition of 
such a work as the present is, 



— contimwd. 

whether it has been so kept abreast 
with legislative changes as to pre- 
serve its character of practical 
utility. Although all will j oin with 
the present editor in lamenting 
that the public can no longer com- 
mand the services of the accurate 
and experienced author, yet we see 
no reason to think that they will 
suffer through the duty of re- edit- 
ing this valuable collection of forms 
having devolved upon Mr. Saun- 
ders, who seems to have performed 
his tisusk with the care ana accuracy 
which he has accustomed us to ex- 
pect from him. His labour had 
not been a light one, for^ as he 
points out, recent legislation has 
not only added to the already wide 
field of magisterial duties, but has 
also, by the process of consolida- 
tion, as well as by considerable 
substantive alterations, varied tiie 
necessary forms. These changes 
have been duly followed, and me 
work, which was last edited in 
1868, may now be relied upon as a 
safe and complete guide in the 
matter it relates to." — Solicitors' 
Journal. 



Oke's Laws as to Licensing Inns, &c. Second Edit. 1874; 

containing the Licensing Acts, 1872 and 1874, and the other 
Acts in force as to Ale-houses, Beer-houses, Wine and Eefresh- 
ment-houses, Shops, &c., where Intoxicating Liquors are sold, 
and Billiard and Occasional Licences. Systematically arranged, 
•with Explanatory Notes, the authorized Forms of Licences, 
Tables of Offences, Index, &c. By George G. Oke, late Chief 
Clerk to the Lord Mayor of London. Second Edition, by 
"W. C. Glen, Esq., Barrister-at-Law. Post 8vo. 10«. cloth. 



*' It is superfluous to recommend 
any work on magisterial law which 
bears the name .of Mr. George C. 
Oke on the title page. This treatise, 
which Mr. Oke modestly describes 
as little, is a comprehensive manual. 
The law is cited in a manner easy 
of reference." — Law Journal. 

"The arrangement in chapters 
by Mr. Oke seems to us better than 



the plan pursued by the authors of 
the rival work ; and we think that 
Mr. Glen has done well to leave in 
many cases a concise statement of 
the effect of the legislation repealed 
by the late act. He also gives a 
useful list of places beyond the 
metropolitan district and in the 
police district." — Solicitors^ Jour^ 
nal. 
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int. &kt*$ inagEjitertal HRwcksk-^continued, 
Oke*8 Handy Book of the Game Laws ; containing the 

whole Law as to Ghiine, Licences and Certificates, Gun Licences, 
Poaching Prevention, Trespass, Babbits, Deer, Dogs, Birds and 
Poisoned Grain, Sea Birds, Wild Birds, and Wild Fowl, and 
the Bating of Game throughout the United Kingdom. Syste* 
matically arranged, with the Acts, Decisions, Notes and Forms, 
&c Third Edition. By J. W. WiLLis Bund, M.A., LL.B., of 
Lincoln's Lin, Esq., Barrister-at-Law; yice-Chairman of the 
Seyem Fishery Board, and Author of "The Law relating to 
Salmon Fisheries in England and Wales," &c. Post 8yo. 14^. cl. 



1 



'*A book on the Game Laws, 
brought up to the present tune, 
and mcludinff the recent acts with 
regard to wild fowl, &c., was much 
nMded, and Mr. Willis Bund hajs 
most opportunely supplied the want 
by bringing out a revised and en- 
larged edinon of the very useful 
handy hook of which the late Mr. 
Oke was the author. The com- 
prehensive nature of the work is 
shown by titie voluminous title 
page, and the extent to which the 
book is expanded will be under- 
stood when we say that it contains 
about 150 pages more than the last 
edition, although the fishery laws, 
which formed part of the previous 
volume, have now been separated 
from the game laws, and are an- 
noxmced for publication apart." — 
The Field. 

**The editorship of the present 
publication haB, we are happy to 
say, fallen into such able hcuids as 
those of Mr. Willis Bund. In con- 
clusion, we would observe that the 
present edition of the above work 
will be found by legal men or others 
who require any reliable informa- 
tion on any subject connected with 
the game laws, of the greatest 
practical utility, and that landed 
proprietors, farmers, and sports- 
men will find * Oke^s Game Laws' 
an invaluable addition to their 
libraries, and an easy means of 



enlightening themselves on a sub- 
ject which closely affects them." — 
Zand and Water. 

**Mr. Willis Bund has edited a 
third edition of ' Oke's Game Laws.' 
The changes in the law by statute 
and the reported cases to the end 
of 1876 are duly noted. Notwith- 
standing Mr. Bund's modest esti- 
mate of his labours, we think he 
sustains the reputetion of the 
author." — Law Times. 

*^The task of bringing out a 
third edition has fallen upon Mr. 
Bund. Several important statutes 
bearing upon the subject have been 
passed since 1863, and many im- 
portant decisions given by the 
Courts. With these the author has 
dealt in a careful and complete 
manner, and on the whole he seems 
to have succeeded in maintaining 
the just reputation of the work." — 
Zaw Journal. 

"The present edition, which is 
really worthy of the reputation of 
the preceding ones, collects aU the 
important decisions to the end of 
I876, and includes a reading of all 
the recent statutes. All this matter 
is comprised in some 500 pages, and 
offered at a price that only the 
general demand for Mr. Oke*s 
works could render remunerative. 
Possessed of the many valuable 

aualifications we have indicated, 
le third edition of *Oke's Game 
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Laws' may well be expected to 
achieve a success no less than was 
attained by its predecessors. No 
more its author could desire.*' — 
Irish Lata Times. 

*^ The cases and statutes are 
brought down to a recent date, 
and the convenient tabular list of 
penalties has been supplemented 
by a table of penalties for offences 
as to sea birds, wild birds, and wild 
fowl." — Solicitors' Journal. 

"A new and revised edition of 
' Oke's Handy Book of the Game 
Laws' makes its appearance in 
seasonable time. The lamented 
author having died since the last 
appearance of the work, this new 
edition, which contains all the most 
recent statutes, and notices of cases 
of importance bearing on the sub- 
ject, has been prepared under the 
editorship of Mr. Willis Bund."— 
Daily News. 

"Mr. Bund's dieest of tlie new 
laws passed since ^e death of Mr. 
Oke IS admirable. The editor in 
the present instance deserves un- 
qualified praise, for, by way of 
assisting the reader, there is the 
contents table, showing the par- 
ticular matters dealt with under 
each separate chapter; an alpha- 
betical list of cases cited, with the 
page in which they may be found ; 
a toble of statutes referred to, with 



their pages ; and a most comprehen- 
sive index." — Worcester Mei'ald. 

"Under Ihe competent care of 
Mr. Bund, Messrs. Butterworth 
have issued a third edition of Oke's 
excellent handy -book upon the 
Game Laws. Smce the last edition 
was published such new measures 
as the Gun Licence Act, the Wild 
Birds Preservation Act, the Sea 
Birds Preservation Act, and others 
in the same direction, have been 
passed. Of these full cognisance 
is taken in the new issue. Signally 
comprehensive and exact is the in- 
formation supplied, and the volume 
is an indispensable companion not 
only to country gentlemen and 
magistrates, but to all dealers in 
game and every person possessing 
a gun." — Sunday Times. 

**This is a new and revised 
edition of a most useful handy 
book, the laws affecting the subject 
matter being brought down to the 
present time. The work has been 
also materially enlarged, and special 
chapters written on Scotch and 
Irish Game Laws — Property in 
Game and other Wild Animals — 
Actions of Trespass at Common 
Law — The Poaching Prevention 
Act, and other kin£red subjects, 
have been added." — BelVs Mes" 
senger. 



Oke*8 Law of Turnpike Eoads ; comprising the whole 

of the General Acts now in force, including those of 1861; the 
Acts as to Union of Trusts, for facilitating Arrangements with 
their Creditors; as to the interference by Bailways with Eoads, 
their Non-repair, and enforcing Contributions from Parishes, 
&c., practically arranged. With Cases, copious Notes, all the 
necessary Forms, and an elaborate Index, &c. By Geoege 
C. Oke. Second Edition, 12mo. ISs. cloth. 
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THE LAW EXAMINATION JOURNAL. 

Edited by HERBERT NEWMAN MOZLEY, M.A., 
Fellow of King's College, Oambridge ; and of Lincoln's Inn, Esq., Barrister-at-Law. 

I Priu If. taeh Xumber, hy post Is. Id. Kos. 84 <& 85 {double number), price 28. f 

by post 2r. id. 
*«* All back numbers, commencinff with Ko. I., may be had. 

No. XXXVI.— Trinity, 1878. 
I. Statutes of 1878 rChapters I. to XIX. inclusive), n. Statutes of Fast 
Sessions, including U) lue Act for the Amendment of the Law of Real 
Property, and (2) Tne Satisfied Terms Act. III. Reviews of Books. 
lY. Filial Examination, June, 1878: Questions and Answers. Y. Inter- 
mediate Ezmnination, June, 1878: Questions and Answers. YI. Corres- 
pondence and Notices. 

Noe. XXXIY. and XXXY.— Hilary and Easter, 1878. 
L Statutes of 1877 (Second Notice — conclusion). II. Regulations for 
Examinations made under the Solicitors Act, 1877. III. Digest of Cases. 
lY. Intermediate Examination, November, 1877: Questions and Answers. 
Y. Final Examination, January, 1878: Questions and Answers. YI. In- 
termediate Examination, January, 1878 : Questions and An swers. 
YII. Final Examination, April, 1878: Questions and Answers. Vill. In- 
tennediate Examination, April, 1878: Questions and Answers. IX. Cor- 
respondence, &c. 

No. XXXm.— Michaelmas, 1877. 
I. Statutes of 1877 (First Notice) . II. Digest of Cases. III. Intermediate 
Examination, June, 1877: Questions and Answers. lY. Final Examina- 
tion, November, 1877: Questions and Answers. Y. Notices of Inter- 
mediate Examinations for 1878. YI. Correspondence and Notices. 

No. XXXn.— Trinity, 1877. 
I. Satisfied Terms. II. Rules of the Supreme Court, May, 1877. 
m. Digest of Cases. lY. Intermediate Examination, April, 1877: 
Questions and Answers. Y. Final Examination, June, 1877: Questions 
and Answers. YI. Reviews of Books. YII. Correspondence and Notices. 

No. XXXI.— Easter, 1877. 
I. The Statutes of 1876 (Third Notice) . II. Digest of Cases. III. Inter- 
mediate Examination, January, 1877: Questions and Answers. lY. Final 
Examination, April, 1877: Questions and Answers. Y. Review: Roberts's 
Principles of Equity. YI. Correspondence and Notices. 

No. XXX.— Hilary, 1877. 

I.^ Statutes of 1876 (Second Notice), n. Rules of the Supreme Court, 

Dec. 1876. III. Digest of Cases. lY. Intermediate Exammation, Nov. 

1876: Questions and Answers. Y. Final Examination, Jan. 1877: Ques- 

•tioiis and Answers. YI. Reviews. YH. Correspondence and Notices. 

No. XXIX.— Michaelmas, 1876. 
I. Statutes of 1876 (First Notice). II. Rules of the Supreme Court. 
June, 1876. III. Intermediate Examination, June, 1876 : Questions and 
Answers. lY. Final Examination, November, 1876: Questions and 
Answers. Y. Notices of the Intermediate Examinations for 1877* 
YI. Correspondence and Notices. 

No, XXYin.— Trinity, 1876. 
I. The Rules of February, 1876. II. The Statutes of 1875, concluded. 
m. Digest of Cases. lY. Intermediate Examination, April, 1876: 
Questions and Answers. Y. Final Examination, June, 1876 : Questions 
and Answers. YI. Reviews. YII. Correspondence and Notices. 
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No. XXVII.— Eaater, 1876. 
I. Notices for the June and November Examinations, 1876. II. Further 
Extracts from the Rules of November 2, 1875. III. Statutes of 1875 
(Third Notice). IV. Digest of Cases. Y. Intermediate Examination, 
January, 1876 : Questions and Answers. YI. Final Examination, April, 
1876: Questions and Answers. VII. The New Law Dictionaiy. 
Yin. Reviews of Books. IX. Correspondence and Notices. 

No. XXYI.— Hilary, 1876. 
I. The New Rules relating to Examinations. II. The Statutes of 1875 
(Second Notice). III. Digest of Cases. lY. Intermediate Examination, 
Michaehnas Sittings, 1875 : Questions and Answers. Y. Final Examina- 
tion, Hilary Sittmgs, 1876: Questions and Answers. YI. Reviews. 
YII. Correspondence and Notices. 

No. XXY.— Michaelmas, 1875. 
I. Statute of Fraudulent Conveyances, 13 Eliz. c. 5. II. Statutes of 
1875 (First Notice). III. Digest of Cases. lY. Intermediate Examina- 
tion, Trinity Term, 1875 : Questions and Answers. Y. Final Examination, 
Michaelmas Term, 1875 : Questions and Answers. YI. Reviews of Books. 
YII. Correspondence and Notices. 

No. XXIY.— Trinity, 1875. 
I. The Statute of Uses, continued. U. Digest of Cases. III. Inter- 
mediate Examination, Easter Term, 1875: Questions and Answers. 
lY. Final Examination, Trinity Term, 1875: Questions and Answers. 
Y. A New Law Dictionary. YI. Correspondence and Notices. 

No. XXni.— Easter, 1875. 
I. The Statute of Uses. II. The Statutes of 1874 (Third Notice). 
m. Digest of Cases. lY. Intermediate Examination, Hilary Term, 
1875: Questions and Answers. Y. Final Examination, Easter Term, 
1875 ; Questions and Answers. YI. Correspondence and Notices. 

No. XXII.— Hilary, 1875. 
I. The Statute of Frauds in relation to Contracts of Sale: Sale v. Lambert, 
and Potter r. Duffield. II. The Statutes of 1874 (Second Notice). 
III. Digest of Cases. lY. Intermediate Examination, Michaelmas Term, 
1874: Questions and Answers. Y. Final Examination, Hilary Term, 
1875: Questions and Answers. YI. Notice of Intermediate Examina- 
tions for 1875. YII. Correspondence, &c. 

No. XXI.— Michaelmas, 1874. 
I. The Statutes of 1874 (First Notice). II. Digest of Cases. III. Inter- 
mediate Examination, Trinity Term, 1874: Questions and Answers. 
lY. Final Examination, Michaelmas Term, 1874 : Questions and Answers. 
Y. Reviews. YI. Correspondence and Notices. 

No. XX.— Trinity, 1874. 
I. Le^lative Prospects of the Session. II. Digest of Cases. LEI. In- 
termeoiate Examination, Easter Term, 1874: Questions and Answers. 
lY. Final Examination, Trinity^ Term, 1874: Questions and Answers. 
Y. Reviews. YI. Correspondence and Notices. 



*•* Copies of Vol. I. of (hf. Law Examination Journal^ containing Nos. 1 to 14, with 
full Indexes and Tables of Cases Cited, may now he had, price 16«. hoxind in cloth. 

Vol. II. of the same is also now ready , containing Nos. 16 to 28, voith Index, price in 
cloth, 16s. 

The Index to Vol. II. mag be had separately to complete copies for binding, price Qd. 
sewed. 
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THE BAB EXAMINATION JOUBNAL. 

THE BAE EXAMINATION JOUENAL, containing 
the Examination Papers on all the subjects, with Answers, set 
at the General Examination for Call to the Bar. Edited by 
A. D. Tyssen, B.C.L., M.A., Sir E. K. Wilson, Bart., M.A., 
and W. D. Edwards, LL.B., Barristers-at-Law. 3a. each, by 
post 3«. Irf. Nos. 3, 6, 7, 9, 10, 11, 12, 13, 14, 15 and 16, Hil. 
1872 to Hil. 1878, both inclusive, may now be had. 

\* Ko. ISisa double numbepf price Qs., by post Qs. 2d. Nos. 1, 2, 4, 5 and 8 are out 
of print, ^ 

THE PBELIMINABY EXAMINATION JOUENAL, 

And Students' Literary Magazine. 
Edited by Jaxes Eble Benham, formerly of King's College, London; 

Author of *^The Student's Examination Guide," &c. 

Vow Complete in Eigbteen If nmben, oontaining all the Questions, with Answers, 

ttom 1871 to 1875, and to bo bnd in 1 Yol. 8vo., prioe Ite. dotii. 

No8. 1, to Xyill. may stiU be had, price Is. each, by post Is. Id. 

BALL'S POPXTLAB CONVETANCEE. 

THE POPULAE CONVEYANCEE ; being a Compre. 
heneive, Theoretical and Practical Exposition of Conveyancing, 
with Concise Precedents. By James Ball. 8vo. 10«. 6d. cloth. 

Contents: — Cliap. I. Introduction. — ^n. Terms employed in Conveyances. — 
m. Agreements or Contracts for Sale or Purchase. — Tv. Gene ral Contracts. — 
V. Conveyances on Bales. — ^VI. Leases. — ^VTI. Mortgages. — Vlll. Partnershros. — 
IX. Settlements. — X. Wills. — ^XI-. Miscellaneous Deeds. — ^XII. Abstracts of Title. 
— Xm. Memorials.— XIV. Notices.— XV. Becitals.— XVI. Requisitions on Title. 
— ^XVn. On conducting and completing Conveyancing Matters. Appendix A. 
Charter of Feoffment.— B. 23 & 24 Vict. cap. 146 (with Notes).— C. Affidavits and 
Declarations.— D. Public Companies : Instruments required uixm Inoorporati(m. — 
Table of Cases Cited.— Table of Precedents. — Gtenoral Index. 

** The work shows that Mr. Ball has transacted in a solicitor's office. We 
a very dear conception of conveyancing; think the book will be useful for this 
his notes are well written and oompen- purpose, and the diligence witih which 
dious, and the precedents have been the author has annotated his ];>reoedents 
selected with great care. Such a book will certainly save the solicitor or his 
must conmiend itself to students and conveyancing derk. the trouble of im- 
practitioners." — Law Times. parting a good deal of elementary in- 

" Mr. Ball^s main object is to place in formation to tiie artided derks." — 
the hands of derks and students a guide Solicitor^ Journal, 
to the simpler conveyancing matters 

THOM'S COUNTY & BOBOTTGH MAGISTRATES UST. 

Just published in I vol.f demy %vo.j 9«. cloth. 

THE COUNTY AND BOEOUGH MAGISTEATES 
LIST and OFFICIAL and PAELIAMENTAEY EEGISTEB 
for 1878, comprising all Justices of the Peace and Deputy- 
Lieutenants for each separate County and Borough in Eng^land 
and Wales, with their Professional or Business Avocations, 
together with such Appointments and Offices as they hold in 
any County, or Borough, accompanied by their Addresses. 
Compiled and Edited by Adam Bisset Thom, Compiler and 
late Editor of ** The Upper Ten Thousand." 
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Just published, demy Bvo., price 8*., to be continued Annually , 
THE 8EC0KB AKKTTAL ISSUE OF 

THE INNS OF COURT KALENDAR 

FOR 1878. 
Dedicated by permissioii to the Lord High Chancellor of Great Britain. 

By CHARLES SHAW, TTnder-Treasiirer of the Middle Temple. 
Containing a Record of the Members of the English Bar, their Tnns of Court, Dates 
of Admission and Call, together with tiieir Academical D^rees, Appointments, 
Circuits, &c. ; Students, their Inns of Court and Dates of Admission, Fees, Modes 
of Admission, Keeping Terms, Preliminaiy Examination, Lectures, General Exami- 
nation, Consolidated Regulations of the Four Lins of Court, &c. ; Honours, Student- 
ships and Exhibitions; Lists of the Judges and Officers of the Supreme Court of 
Judicature, &c. &c. ^ 

CTTTLEB'S CIVIL SERVICE OF INDIA. 

ON EEPOETINa CASES for their PEEIODICAL 
EXAMINATIONS by SELECTED CANDIDATES for the 
sCIVIL SEEVICE of INDIA. Being a Lecture delivered on 
"Wednesday, June 12, 1867, at Kin^s College, London. By 
John Cutler, B.A., of Lincoln's Inn, Barrister-at-Law, Pro- 
fessor of English Law and Jurisprudence, and Professor of 
Indian Jurisprudence at King's College, London. 8vo. Is. 
sewed. 

^BROWNING'S BIVOBCE ANB MATRIMONIAL 
PBACTICE. 

THE PEACTICE and PEOCEDUEE of the COUET 
for DIVOECE AND MATEIMONIAL CAUSES, including 
the Acts, Eules, Orders, Copious Notes of Cases and Eorms of 
Practical Proceedings, with Tables of Costs. By W. Ernst 
Browning, Esq., of the Inner Temple, Barrister-at-Law. Post 
Svo. 8«. cloth. 



FBY'S SPECIFIC PEKFOKMANCE OF CONTBACTS. 

A TEEATISE on the SPECIFIC PEEEOEMANCE 
of CONTEACTS, including those of PubHc Companies. By 
!Edward Fry, B.A., Q,.C., now the Hon. Sir Edward Fry, one 
of the Judges of Her Majesty's Supreme Court of Judicature* 
8vo. 16a. cloth. 

PHILLIPS'S LAW OF LUNACY. 

THE LAW CONCEENING LUNATICS, IDIOTS, 

and PEESONS OF UNSOUND MIND. By Charles P. 

Phillips, M.A., of Lincoln's Inn, Esq., Barrister-at-Law, and 

Commissioner in Lunacy. Post 8vo. 18«. cloth. 

" Mr. Phillips has, in his very com- present law, as well as the practice 
.plete, daborate and useful volmne, pre- relating^ to lunacy." — Law Magazine 
sented ns with an excellent view of the and Beview. 
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HOLLAND ON THE FORM OF THE LAW. 

ESSAYS upon the POEM of the LAW. By Thomas 
ERSKims HoLLAKD, M.A., Fellow of Exeter College, and 
Chichele Professor of Litemational Law in the University of 
Oxford, and of Lincoln's Lin, Esq., £arrister-at-Law. 8yo. 
7«. 6d, cloth. 



"A work of great ability.** Athenteum. 
"Entitled to very high oommend^- 
Hon."— Law Time*. 

**The enajB of an author so well 

Qualified to write upon the subject." — 
Mw Journal. 
** Wecanoonfldeatlyreoomxnend these 



essays to our readers.*' — Imw Magazine. 

** A work in which the whole matter 
is easily intelligible to the lay as weH 
as tiie professional public." — Sdturdajf 
Review. 

"1(&. Holland's extremely valuable 
and ingenious essays." — Spectator. 



WEIGHT ON THE LAW OF CONSPIRACY. 

THE LAW OF CEIMINAL CONSPIEACIES AND 
AGREEMENTS. By R. S. Wright, of the Lojier Temple, 
Barrister-at-Law, Fellow of Oriel Coll., Oxford. 8vo. 4a. cloth. 



"It is with great pleasure that we 
notice this short but very able and 
thorough work. It shows not merely 
unspanng and well directed research, 
but a power of discrimination and 
analysis of which it is rarely our good 
fortune to meet with, and its matter is 
conveyed in language equally remote 
from the dry and withered style of the 



ordinary text-book, and from the 
oracular diction in which too many of 
the modem sdiool of junsprudenoe 
enshrine their fine ideas.** — Solicitors^ 
Journal. 

" Looking at this work from a purely 
legal point of view, we have no hesita- 
tion in according it very high praise.*' 
— Spectator. 



CHITTY, Jun., PRECEDENTS IN PLEADING.— Third 
Edition. 

CHITTY, JuN., PEECEDENTS in PLEADING; with 
copious Notes on Practice, Pleading and Evidence, by the late 
Joseph Chitty, Jun., Esq. Third Edition. By the late 
ToMPSON Chitty, Esq., and by Leofric Temple, R. G. 
Williams, and Charles Jeffery, Esqrs., Barristers-at- 
Law. Complete in 1 vol. royal 8vo. 38a. cloth. 



LOVESY'S LAW OF MASTERS AND WOKEMEN. 

The LAW of ARBITRATION between MASTERS and 
WOILKMEN, as founded upon the Councils of Conciliation Act 
of 1867 (30 & 31 Yict. c. 105), the Master and Workmen Act 
(5 Geo. 4, c. 96), and other Acts, with an Introduction and 
Notes. By C. W. Lovesy, Esq., of the Middle Temple, 
Barrister-at-Law. 12mo. 4«. cloth. 
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The Doctrine of Continuoas Voyages as applied to 

CONTEABAND of WAE and BLOCKADE, contrasted with the 
DECLABATION of PARIS of 1856. By Sm Travers Twiss, 
Q.O., D.C.L., &c., &c., President of the Bremen Conference, 
1876. Read before the Association for the Reform and Codifi- 
cation of the Law of Nations at the Antwerp Conference, 1877. 
8vo. 2a. 6d, sewed. 

Mr. Justice Lush's Common Law Practice. By Dixon. 

Third Edition. LUSH'S PRACTICE of the SUPERIOR 
COURTS of COMMON LAW at WESTMINSTER, in Actions 
and Proceedings over which they have a common Jurisdiction; 
with Introductory Treatises respecting Parties to Actions; Attor- 
nies and Town Agents, their Qualifications, Rights, Duties, 
Privileges and Disabilities; the Mode of Suing, whether in 
Person or by Attorney, in Forma Pauperis, &c. &c. &c. ; and 
an A]^endix, contaimng the authorized Tables of Costs and 
Fees, Eorms of Proceedings and Writs of Execution. Third 
Edition. By Joseph Dixon, of Lincoln's Inn, Esq., Barrister- 
at-Law. 2 vols. 8vo. 46a. cloth. 

Supreme Appellate Jurisdiction. A Speech delivered 

in the House of Lords on the 11th June, 1874. By the Right 
Hon. Lord O'Hagan. Svo. la. sewed. 

The Law and Facts of the Alabama Case with Eeference 
to the Geneva Arbitration. By James O'Dowd, Esq., Barrister- 
at-Law. Svo. 2a. sewed. 

A Letter to the Eight Hon. the Lord High Chancellor 

concerning Digests and Codes. By William Richard Fisher, 
of Lincoln's Inn, Esq., Barrister-at-Law. Royal Svo. la. sewed. 

Oray's Treatise on the Law of Costs in Actions and 

other PROCEEDINGS in the Courts of Common Law at 
Westminster. By John Gray, Esq., of the Middle Temple, 
Barrister-at-Law. Svo. 21a. cloth. 

Enles and Regulations to be observed in all Causes, 

SUITS and PROCEEDINGS instituted in the Consistory Court 
of London from and after the 26th June, 1S77. By Order of 
the Judge. Royal Svo. la. sewed. 

Pulling's Practical Compendium of the Law and Usage 

of MERCANTILE ACCOUNTS ; describing the various Rules 
of Law affecting them, the ordinary mode in which they are 
entered in Account Books, and the various Forms of Proceeding, 
and Rules of Pleading, and Evidence for their Investigation at 
Common Law, in Equity, Bankruptcy and Insolvency, or by 
Arbitration. With a SUPPLEMENT, containing the Law of 
Joint Stock Companies' Accounts, under the Winding-up Acts 
of 1S4S and 1S49. By Alexander Pulling, Esq., of the Inner 
Temple, Barrister-at-Law. 12mo. 9«. boards. 
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Foreshore Eights. BeportofCa8eofWilliAiii8t.Nichol80iL 

for removing Shingle from the Foreshore at Withemsea. Heard 
31 st May, 1870, at Hull. 8to. Is, sewed. 

Hamers International Law. — International Law in con- 
nexion with Municipal Statutes relating to the Commerce, 
Rights and Liabilities of the Subjects of Neutral States pending 
Fort'ign War; considered with reference to the Case of the 
** Alexandra," seized under the provisions of the Foreign 
Enlistment Act. By Felix Habgravk Hamel, of the Liner 
Temple, Barrister-at-Law. Post 8vo. 3«. sewed. 

Keyser on the Law relating to Transactions on the 
STOCK EXCHAXGE. By Henry Keyser, Esq., of the 
Middle Temple, Barrister-at-Law. 12mo. 8«. cloth. 

The Inns of Court and Legal Education pending 

Legislation Reviewed, with Suggestions for the proper Founda- 
tion of a Law University. A Paper read at the Provincial 
Meeting of the Incorporated Law Society of the United Kingdom, 
held at Liverpool, 14th October, 1875. By C. T. Saunders, a 
Member of the Coimcil. 8vo. la. sewed. 

A Memoir of Lord Lyndhnrst By William Sidney 
GiBSOX, Esq., M.A., F.S.A., Barrister-at-Law, of Lincoln's 
Inn. Second Edition, enlarged. 8vo. 28. Qd, cloth. 

A Memoir of Mr. Justice Talfourd. By a Member of the 

Oxford Circuit. Eg)rintod from the Law Magazine. 8vo. Is. sewed. 

Bemarks on Law Reform. By Oeorge W. M. Dale, of 

Lincoln's Lin, Esq. 8vo. la. 6d. sewed. 

Blaney*s Practical Treatise on Life Assurance. Second 
Edition. By Frederic Blayney, Esq. 12mo. Is. boards. 
The Laws of Barbados. (By Authority.) Boyal 8vo. 2la. cl. 
Pearce's History of the Inns of Court and Chancery; 

with Notices of their Ancient Discipline, Bules, Orders and Cus- 
toms, Beadings, Moots, Masques, Bevels and Entertainments, 
including an account of the Eminent Men of the Four Learned 
and Honourable Societies — ^Lincoln's Inn, the Inner Temple, the 
Middle Temple, and Gray's Inn, &c. By Egbert E. Pearce, 
Esq., Barrister-at-Law. 8vo. 8«. cloth. 

faker's Practical Compendium of the Eecent Statutes, 

CASES, and DECISIONS affecting the OFFICE of COEONEE, 
with Precedents of Inquisitions, and Practical Forms. By 
William Baker, Esq., one of the Coroners for Middlesex. 
12mo. 7«. cloth. 

A Practical Treatise on the Law of Advowsons. By 

J. MiREHOUSE, Esq., Barrister-at-Law. 8vo. 14«. boards. 

Field's Law relating to Curates. The Law relating to 
PEOTESTANT CUEATES and the EESIDENCE of INCUM- 
BENTS or their BENEFICES in ENGLAND and lEELAND. 
By C. D. Field, M.A., LL.D., of H. M.'s Bengal Civil Service; 
Author of the Law of Evidence in India, &c. Post 8vo. 6«. cloth. 
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Williams* Introduction to the Principles and Practice 

of Pleading in the Superior Courts of Law, embracing an Outline 
of the whole Proceedings in an Action at Law, on Motion and at 
Judges' Chambers; together with the Eules of Pleading and Prac- 
tice, and Forms of all the principal Proceedings. By Watkin 
Williams, M.P., of the Liner Temple, Esq., Barrister-at-Law. 
8vo. 12«. cloth. 
The Lord's Table: its true Eubrical Position. The 

Purchas Judgment not reliable. The Power of the Laity and 
Churchwardens to prevent Bomanizing. Suggestions to the 
Laity and Parishes for the due ordering of the Table at Com- 
munion Time. The Eubrical Position of the Celebrant. By 
H. F. Napper, Solicitor. 8vo. U, sewed. 

Oreening's Forms of Declarations, Pleadings and other 

PEOCEEDINGS in the Superior Courts of Common Law, with 
the Common Law Procedure Act, and other Statutes ; Table of 
Officers* Fees; and the New Eules of Practice and Pleading, 
with Notes. By Henry Greening, Esq., Special Pleader. 
Second Edition. 12mo. 10«. 6d, boards. 

Browne's Practical Treatise on Actions at Law, 

embracing the Subjects of Notice of Action; Limitation of 
Actions ; necessary Parties to and proper Forms of Actions, the 
Consequence of Mistake therein; and the Law of Costs with 
reference to Damages. By Eowxand Jay Browne, Esq., of 
Lincoln's Inn, Special Pleader. 8vo. 16«. boards. 

Deane's Law of Blockade, as contained in the Judgments 

of Dr. Lushington and the Cases on Blockade decided during 1854, 
By J. P. Deane,D.C.L., Advocate inDoctors'Commons. 8vo.l0«.cl. 

Linklater's Digest of and Index to the New Bankruptcy 
ACT, and the accompanying Acts of 1869. By John Linklater, 
Solicitor. Second Edition. Lnperial 8vo. 3«. 6c?. sowed. 

Pothier's Treatise on the Contract of Partnership. 

Translated from the French, with Notes, by 0. D. Tudor, Esq. 
Barrister-at-Law. 8vo. 5«. cloth. 

Norman's Treatise on the Law and Practice relating to 
LETTERS PATENT for INVENTIONS. By John Paxton 
Norman, M.A., of the Inner Temple, Barrister-at-Law. Post 
8vo. 7«. 6d, cloth. 

Francillon's Law Lectures. Second Series. Lectures, 

ELEMENTARY and FAMILIAR, on ENGLISH LAW. By 
James Francillon, Esq., County Court Judge. First and 
Second Series. 8vo. 88. each, cloth. 

Oumey's System of Short Hand, as used by both Houses 

of Parliament. Seventeenth Edition, revised and improved. 

12mo. Sa, 6d, cloth. 

" Gumey'a is, we believe, admitted to be the best of the many systems."— Xaw Timet, 
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62 LAW WORKS PUBLISHED BY 

Oaches* Town Councillors and Burgesses Manual The 
TOWN COUNCILLOES AND BUEGESSES MANUAL : a 
popular Digest of Municipal and Sanitary Law, with informa- 
tion OS to Cnarters of Incorporation, and a useful Collection of 
Forms, especially adapted for newly incorporated Boroughs. 
By Louis Gaches, LL.M., B.A., of the Lmer Temple, Esq., 
Banistor-at-Law. Post 8vo. 7«. cloth. 

Hunter*s Suit in Equity: An Elementary View of the 

Proceedings in a Suit in Equity. With an Appendix of Eorms. 
By S. J. Hunter, B.A., of Idncoln's Tun, Barrister-at-Law. 
Sixth Edition, by G. W. Laweance, M.A., Barrister-at-Law. 
Post 8vo. 12«. cloth. 

Kerr*8 Action at Law: being an Outline of the 

Jurisdiction of the Superior Courts of Common Law, with an 
Elementary View of ine Proceedings in Actions therein. By 
BoBEiiT MALCOLM B^ERR, LL.D., Barrister-at-Law, now Judge 
of the Sheriff's Court of the City of London. The Third Edition. 
12mo. 98. cloth. 

Parkinson's Handy-Book for the Common Law Judges' 
CHAMBERS. By Geo. H. Parkinson, Chamber Clerk to the 
Hon. Mr. Justice Svles. 12mo. 7a. cloth. 

A Treatise on tne Law of Sheriff, with Practical Forms 
and Precedents. By Eichard Clarke Sewell, Esq., D.C.L., 
Barrister-at-Law, Fellow of Magdalen College, Oxford. 8vo. ILls, 

Drainage of Land: How to procure Outfalls by New 

Drains, or the Improvement of Existing Drains, in the Lands of 
an Adjoining Owner, under the powers contained in Part LEI. of 
the Act 24 & 25 Yict. c. 133, 1861 ; with Explanations of the Pro- 
Tisions, and Suggestions for the Guidance of Landowners, Occu- 
piers, Land Agents and Surveyors. By J. Wm. Wilson, Solicitor. 
Feame's Chart, Historical and legigraphical, of Landed 

Property in England, from the time of the Saxons to the present 
.ZEra, displaying at one view the Tenures, Modes of Descent and 
Power of Alienation of Lands in England at all times during that 
Period. On a sheet, coloured, 6«. ; on a roller, 85. 

Speech of Sir E. Palmer, Q.C., ICP., at the Annual 

Meeting of the Legal Education Association, in the Middle Temple 
Hall, 1871, with a Report of the Proceedings. 8vo. la. sewed. 

Law Students. Full Report of the Proceedings of the 

First General Congress of Law Students' Societies. Held at 
Birmingham, 2l8t and 22nd May, 1872. 8vo. 28. sewed. 

Legal Education : By W. A. Jevons. A Paper read at 

the Social Science Congress at Leeds, 1871. 8vo. 6d, sewed. 

The Ancient Land Settlement of England. A Lecture 

delivered at University College, London, October 17th, 1871. 
By J. W. Willis Btjio), M.A., Professor of Constitutional Law 
and History. 8vo. Is, sewed. 
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The Case of the Eev. 0. C. Oorham against the Bishop 

of Exeter, as heard and determined by the Judicial Committee 
of the Privy Council on appeal from the Arches Court of Canter- 
bury. By Edward P. Moore, M.A., Barrister-at-Law, Author 
of Moore's Privy Council Eeports. Boyal 8vo. 88. cloth. 

Coote's Practice of the Ecclesiastical Courts, with Forms 
and Tables of Costs. By Henry Charles Coote, Proctor in 
Doctors' Commons, &c. One thick vol. 8vo. 28^. boards. 

Burder r. Heath. Judgment delivered on November 2, 

1861, by the Eight Honorable Stephen Ltjshington, D.C.L., 
Dean of the Arches. Folio, Is. sewed. 

The Law relating to Eitualism in the United Chnrch of 
England and Ireland. By F. H. Hamsl, Esq., Barrister-at- 
Law. 12mo. Is. sewed. 

Archdeacon Hale's Essay on the Union between Chnrch 

and STATE, and the Establishment by Law of the Protestant 
Eeformed Eeligion in England, Ireland and Scotland. By 
W. H. HLA.LE, M.A., Archdeacon of London. 8vo. Is. sewed. 

Judgment of the Privy Council in the Case of Hebbert 

V. Purchas. Edited by Edw^pd Bullock, of the Inner Temple, 
Barrister-at-Law. Eoyal 8vo. 2s. 6d. 

Judgment delivered by Eight Hon. Lord Cairns on behalf 

of the Judicial Committee of the Privy Council in the Case of 
Martin v. Mackonochie. Edited by W. Ernst Browning, Esq., 
Barrister-at-Law. Eoyal 8vo. Is. 6d. sewed. 

Judgment of the Bight Hon. Sir Eobert J. Phillimore, 

Official Principal of the Court of Arches, with Cases of Martin v, 
Mackonochie and Flamank v. Simpson. Edited by Walter 
G. F. Phillimore, B.A., of the Middle Temple, &c. Second 
Edition, royal 8vo. 2s. 6d. sewed. 

The Judgment of the Dean of the Arches, also the Judg- 

ment of the PEIVY COUNCIL, in Liddell (clerk) and Home 
and others against Westerton, and Liddell (clerk) and Park and 
Evans against Beal. Edited by A. E. Bayford, LL.D. Eoyal 
8vo. 38. Gd. sewed. 

The Case of Long v. Bishop of Cape Town, embracing 

the opinions of the Judges of Colonial Court hitherto unpublished, 
togemer with the decision o| the Privy Council, and Preliminary 
Observations by the Editor. Eoyal 8vo. 6s. sewed. 

The Law of the Building of Churches, Parsonages and 

Schools, and of the Division of Parishes and Places — continued 
to 1874. By Charles Francis Trower, M.A., Barrister-at- 
Law. Post 8vo. 9«. cloth. 

The History and. Law of Church Seats or Pews. By 
A.HEALES, E.S. A., ProctorinDoctors'Commons. 2 vols. 8vo. 168.cL 
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Stephen's Nov ComnuntarieB. Eighth Edition. In 4 vols. Sto. 
Soniion ft Soott'i Home of Lords Appeal Practice, in svo. 
Kay's Farliamentary Practice. Eighth Edition. In Svo. 
Tsdor'i T jailing Casei on Beal Property. Thitd Edition. 

Td njmlSro. 
Olen'a Law of Highwayi. The Third Edition. InSvo. 

Olen'i Poor Lav Board Orders. Seventh Edition, in Svo. 

Oke's Pilheiy Laws. Second Edition. By J. W. Willis Bvhd, 
Esq., Bairicto^t-IjiT. Id ISiao, 

A Collection of Horte:age Precedents and Decrees ; intaided 

u ■ Comijaiiio&'WoTlc to the Oaioal Iaw of UorieBse, ByW. B. F19H>r, Esq., 
of liDouls'i lim, Buiiatep-«t-lAv. In 1 vol. toyil Sro. 



Imprinted at London, 
nvmber Seuen in Flete strete within Temple barre, 

whylom the signe of the Hande and slaire, 
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LAW WORKS FOB STUDENTS. 



In 8iw., 8f ., by post 8t. Id. Am. 8, 6, 7 and 9 (o 16, both indunve, may atiU be had. 

The Bar Bjcaminatlon Journal. Bdited by A. D. Tyssen 
and W. D. Edwabdb, Esqn., Barristen-at-Law. 

Conrmvn or bach Kuxbbb. — lists of Subjects and the Fiapera in both the 
OenenU Bzamination for all Students, and also in Indian Law for Indian 
Students, vrith the Anneera; Notices as to the Examinations, &c. 

In Svo., 1«., bg post. It, Id. If OS. I to 36 may atiU be had. 

The Law Bzamination Journal and Ijaw Student's liCa- 
vaalne. Edited by H. N. Mozlet, Esq., Barrister-at-Law. 

CoKTBVTB OF BACH KiTiiBBB. — T^tiAmg Articles by the Editor^ Beviews of 
Books ; Summary of new DedsionB in Banco and at Nisi Frnis ; Analysis 
of the more important practical Statutes of the Session; Intermedute 
Examination Questions and Answers ; Final Examination Questions and 
Answers; Notes on Hie Examinations ; Carrespondence. 

The Preliminary Examination Journal and Students' 
Uterary IMTagasine. Edited by Jakes Eble Benhah, for- 
merly of Kinff's College, London. Now complete, in 18 numbers, 
and giving all the Questions and Answers from February, 1871, to 
May, 1875, both inclusive, bound in cloth, price 18s. The numbers 
may still be had separately, price U, each, by post Is. Id. 

Shaw's Inns of Court Kalendar for 1878. 8vo. 8s. cloth. 

Kosley and Whiteley's Concise Ijaw Dictionary. 8vo. 
70s. cloth. 

*' Law students desirous of cramming will find it acceptable."— Xato Times. 

Kr. Serjeant Stephen's Commentaries on the Lawa of 
England. Eighth Edinon. By Jakes Stephen, Esq., LL.D., Judge 
of County Ck)urts, &c. 4 vols. Svo. cloth. [In the Press. 

Ooldsmith's Doctrine and Practice of Equity. Sixth 
Edition. 8yo. 18«. cloth. 

" A wdl-known students* book ; the best, because tiie most complete, yet 
simplified, instructor ever provided for him.'* — Law Times. 

Tudor's Selection of Iieading* Cases on Beal Property, 

Ck)nyeyancing, Wills and Deeds. 3rd Edit. Boy. 8yo. [In the Press. 

Kelly's Convesrancing Draftsman. Post 8vo. 68. cloth. 

" A yery useful little book for conveyancing practitioners, t. e. for soUdtors 
and students." — Law Magazine. 

TJnderhill's Law of Torts or Wrongs. Second Edition. 

Post 8vo. 8*. cloth. 

"He has set forth the elements of the law with deamess and accuracy." — 
Law Times. 

Fulton's Kanual of Constitutional History. Post 8vo. 

Is. 6d. cloth. 

" We may fairly say the book is well done." — The Law. 

Chute's Relation of Equity to Common Law. Post 8vo, 

9s. cloth. 

Trower's Manual of the Prevalence of Eauify under 
Section 26 of the Judicature Act, 1873, amended by tne Judicature 
Act, 1875. By Chables Fbangis Tboweb, Esq., M.A., Barrister at 
Law. In 8vo. 5s. cloth. 



a First Book 

Ss. cloth. 



LAW WORKS FOR STVDTSNTS— continued. 

Boberts' Principles of the Court of 

on Equity Jurisprudence. Third Edition. 8vo. 

" To tiie student class of our readers we cordially recommend it." — Law 
Journal. 

Ball's Popular Conveyancer; with Forms. 8vo. lOs. 6d. 

cloth. 

Drewry*8 Forms of Claims and Defences in the Chan- 
cery Division of the High Court of Justice. Post 8vo. 9s. cloth. 

" On the whole we can thoroughly recommend it to our readers." — Law 
Examination Journal. 

Bedford's Intermediate Examination Ghiide in Common 
Law, Conveyancing and Equity. 8vo. 14«. 6d. cloth. 

Bedford's Final Examination Ghiide to the Practice of 

the Supreme Court of Judicature. Questions and Answers, Svo. 
7*. Qd. cloth. 

Bedford's Final G-uide to the Law of Prohate and 
Divorce. Questions and Answers. Svo. 4*. cloth. 

Bedford's Table of Iieading: Statutes for the Intermediate 

and Final Examination in Law, Equity and Conveyancing. Is. on 
a sheet. 

Kosely's Articled Clerks' Handy Book, with Directions 
as to course of Study and other useful Information. 12mo. 7s. cloth. 

Seabome's Law of Vendors and Purchasers of Beal Pro- 
perty. Post 8vo. 9*. cloth. 

" The student will find this book a useful introduction to a dry and difficult 
subject." — Law Examination Journal. 

Lewis's Principles of Conveyancing* Explained and Illus- 
trated by Concise Precedents. Svo. 18s. cloth. 

" Mr. Lewis has contributed a valuable aid to the Law Student." — Law Times. 

Lewis's Principles of E<iuity Drafting : with an Appendix 

of Forms. Post Svo, 12«. cloth. 

Barrv's Treatise on the Practice of Conveyancing. Svo. 

18«. cloih. 

" The treatise is tiie production of a person of great merit." — Solicitor^ 
Journal. 

Powell's Principles and Practice of the Law of Evidence. 
Fourth Edition. By J. Cutleb, B.A., and E. F. Gbiffin, B.A., 
Barristers-at-Law. In Svo. 18«. cloth. 

Pearce's History of the Inns of Court. Svo. 8s. cloth. 

Cutler and Griffin's Analysis of the Indian Penal Code. 

Svo. 6s. cloth. 

Cutler on Beporting* Cases for the Examinations by 

Selected Candidates for the Civil Service of India. Svo. Is. sewed. 

M. Ortolan's History of the Boman Law, translated 

into EngUsh {with the Author^ s permission), and Supplemented by a 
Chronometrical Chart of Roman History, by I. T. Pbichabd and 
D. Nasmith, Esqrs., Barristers-at-Law. Svo. 2S«. cloth. 

Nasmith's Institutes of English Public Law. Post Svo. 

12«. cloth. 

Nasmith's Institutes of Enfflish Private Law. 2 vols. 

Post Svo. 21«. cloth. 







